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IN YOUR DEFENCE

Stories of Life and Law

Sarah Langford



To my two small sons, Wilfred and Aubrey.

You brought me back to earth.




Foreword

THE LAW. A great and ancient institution filled with strange words and rituals, impenetrable to those outside it. A place where steel-hearted lawyers in costume dissect people’s lives in a quest for truth, with no understanding of, or place in, the modern world.

That’s what I thought too.

I am not most people’s idea of a stereotypical barrister. I am not a man, I did not go to a top university, nor do I come from a family of lawyers. I studied an English degree because I loved the way that words transported me into someone else’s life so that I could better understand them. And this, I later discovered, is exactly what barristers do too. For behind the clever arguments spun from the pages of a law book there is always a human tale. It is my job to help my clients fit their lives, in all their messy shades of grey, within the black and white of the law by telling their story, and telling it well.

This book contains the stories of eleven people I represented in both the criminal and the family courts. All of their lives were changed by the law, for better or for worse, for ever. But often I was changed too. I began to wonder whether I was really so different from the people I represented, or whether, but for a twist of fate, their stories could have been mine.

Although the evidence in every criminal case is a matter of public record, I have changed everybody’s names – from clients to witnesses to lawyers – as well as their physical description and the location of their case to ensure that no one is identifiable. Sometimes I have also changed their gender and racial origin and a distinguishing piece of evidence but otherwise each story is entirely true. I have done so because this book is not about the individuals involved in the cases I have described, but about what we can learn from the events that took place and how they shape our society. Every family law chapter is the result of blending several different cases together and presenting it as one when it is really a mash of many. In these too, names, descriptions, genders and locations have all been changed. This is to preserve the anonymity the family courts demand, but it also shows how, so often, the issues are the same even when the facts are different. In my ‘Notes on the Law’ I have explained any technical terms and supporting statistics, and given details of any changes to law and procedure.

Following a case from its beginning to its end you will learn something of the law and its process. I hope you will also discover what it feels like to be the one in the wig, standing up before judge and jury as an instrument of the system. This is not a book of anecdotes; it is a book of people. These are stories of heartache and humour, of high drama and quiet pain, which have challenged my preconceptions and taught me that nothing is ever one thing. For me each case brought to life ideas which otherwise so often appear in abstract: fairness, justice, truth. I hope that, in reading them, they do the same for you.
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Dominic

Oxford Magistrates’ Court
and Oxford Crown Court


Children and Young Persons Act 1933

Section 50 – Age of criminal responsibility

It shall be conclusively presumed that no child under the age of ten years can be guilty of any offence.




DOMINIC FELT THE metal tang of blood in his mouth as he ran, fast, through the tunnel. His breath came out in rasps, echoing against the brick. He could hear the footsteps of the five police officers as they entered the mouth of the underpass behind him. The muscles in his legs burned as he tore out of the gloom and into the summer dusk, and he felt his knees weaken. He stumbled, slowed, and came to a stop. Panting hard, he bent and rested his hands on his thighs. Lifting his head, he looked at the hill path ahead of him. He was never going to make it. Almost with relief, he stood and staggered back to the exit of the tunnel, waiting for the officers to reach him. He leaned back against the raw brick and realized that he was still very drunk. As the officers got closer, Dom held up his left hand towards them, palm outwards, and looked down to spit out a shining gobbet of saliva. A moment later, he felt himself taken forward with a force so great it sent him face downwards on to the dirt path. He recognized the wrench in his shoulders as his arms were pulled back, and the rub of metal to his wrist bones as handcuffs closed around them. He felt the deeper pain of a thick-soled boot in his ribs, on his spine; the full weight of a grown man kneeling on the back of his legs. He managed to turn his head just in time to see the tread of a large black boot closing down upon his face. In the background he could hear his friend, Caz, who had now caught up with them, screaming. As his body buckled, Dom remembered, almost in abstract, that it was his nineteenth birthday.

When I was at law school I was taught to memorize things I would rarely use again. The difference between various types of Will. How to distinguish a joint tenancy and a tenancy-in-common. Why an ‘invitation to treat’ was not as exciting as it sounded. What I was not taught was how to represent a child.1

In my first few years as a barrister I realized that this was a skill so vital I must master it for myself. I began to understand that representing those charged with a criminal offence meant that I was more than just a source of advice, or a mouthpiece for my client’s case. I needed to be a psychiatrist, a counsellor, a social worker, a mother, and many other things besides, none of which had appeared on the pages of my law books. I had to learn how to identify mental health problems, victims of domestic abuse, alcohol and drug addictions. I grew to know who might, after court had finished, go home and try to end their life.

But the cases that first asked the most of me were those in the youth court. I would sit with my teenage clients in the hallway of the courthouse, trying to take their instructions on the trial they were about to face as they stared at their phones, or the floor, or the sky through the window, or anywhere but at me. I became familiar with courtrooms made up of desks rather than benches. Our hearings had breaks to maintain their short attention spans, and reminders to use language my child offender could understand. I learned to play paper-scissors-stone with my younger clients under the desk, to keep them occupied while we waited for the magistrates to return with their inevitable guilty verdicts. I worked out how to talk to twelve-year-olds in a Ritalin stupor; how to ask them about the summer when they robbed, threatened and stabbed their way through the nights. I also discovered, crucially, that my clients did not want me to try to be their friend. Too often they would treat the social worker – who came in lieu of an absent parent, with a sing-song voice and attempts at camaraderie – with withering contempt. I tried to convince my young clients that deference was not the same as weakness. In doing so I gained their trust and, occasionally, respect. This respect would enable me to hush the gang of twenty waiting in the corridor for their missing member; or to chase my teenage client down the court stairwell, persuading them to come back to the courtroom and face their custodial sentence.

When I first met Dominic he had turned eighteen, and so, now technically an adult, his criminal career had moved from the youth court up to the magistrates’ and crown courts. But it was the youth court that marked his first conviction for burglary, not long after his eleventh birthday. In that same year, still not into adolescence, Dominic was sentenced twice more, just three months apart. If he had lived anywhere else in Europe he would, at eleven years old, still have been considered a child. But Dominic lived in England and so, from the age of ten, he was old enough to be a criminal.2 Over the three years following his first conviction, another four burglary offences were added to his record. Then, at fourteen, a period of forced respite came with his first incarceration. He entered adulthood, therefore, as someone already marked – the landscape of his future shrunk to a single pathway, leading in only one direction.3

Over the years Dominic had developed – or been taught – an old-fashioned kind of criminal code. Never grass anyone up. Treat the police, sex offenders and men who hit women with contempt and violence, but your lawyers with respect. Burglaries should only ever be commercial, not domestic – it is not right to break into people’s homes. Bigger shops were worth less guilt, as they all had insurance and the staff turnover was high, and no one really cared about working there anyway. But post offices and independent retailers deserved letters of apology which said he knew he would be sent down but, when he got out, could he come and work there for free, to make it up to them? And if you were stupid enough to get caught, then you pleaded guilty – but only if the evidence was there to get you. Whenever I walked down into the bowels of court and to our conference room in the cells, Dom would stand up to greet me – Morning, Miss! – as though I were his headmistress and he was in detention.

But when I was first given one of Dominic’s cases, I did not know any of this about him. I only knew that he had been charged with assaulting three police officers, and that his solicitor would pay me £125 to set off to Oxford Magistrates’ Court for the next two days to represent him at his trial.4

The case papers arrived in my pigeonhole in chambers – as was always the way before they were sent digitally – and I read through them with a sinking heart. Now nineteen, Dom had as many pages of previous convictions as years of life. He would surely have to plead guilty, I thought, scanning through the police officers’ statements. They were almost identical, although I knew from experience that the officers would deny, with expressions of horror, any suggestion of collusion.

I wondered who was likely to be prosecuting the trial. The magistrates’ court – unlike the crown court – rarely has independent barristers representing the state. Instead, the Crown Prosecution Service will often send the same in-house lawyer to court. There they will prosecute each and every case which comes into their courtroom that day. This, inevitably, means they are as much a part of the place as the legal advisor, who runs the court and advises the magistrates on the law; or the court ushers, who rush in and out of court with flapping black gowns, ensuring everyone is where they need to be; or the magistrates, the panel of three citizens who volunteer to sit in judgment on those who appear before them. Walking into this as a defence barrister can be a lonely business. In those early years, when I would walk into a magistrates’ courtroom to find the prosecutor sharing a joke with the legal advisor and the court usher, the chances of an acquittal seemed to melt in my hands. So I worked hard to push myself in; to make sure they liked me, trusted me, had confidence that I knew what I was doing. In part, that trust was formed by an understanding that I had carefully read and understood the evidence against my client and, if the case was hopeless, that I had told my client so. And, I conceded, zipping Dominic’s case papers into my wheelie bag, there was no trial so hopeless as five police officers giving evidence against a nineteen-year-old with whom they were so familiar that all were on first-name terms.

Two days later, I walked across the forecourt of Oxford train station. I decided to take the back route to court and, as I bumped my case down the steps and walked alongside the river, I noticed it was lined with spring wildflowers. At the end of the path I turned the corner and rattled my bag over the cobbles and through the quiet, winding lanes. Eventually I came to the rectangular brick building, ingloriously overlooking a car park, that is the magistrates’ court. Opposite the court, almost hidden, is an alleyway. Standing there in the sunshine, I longed to cross towards it and wind my way down its narrow path. I knew that, were I to do so, I would come out opposite the crested gates of Christ Church, its meadow heavy with life about to burst into bloom. Instead I turned away, and walked towards the court, preparing myself to do what I could, in the hour we had before his case began, to persuade my client not to have a trial.

I moved past the people dragging on the end of a last cigarette, before hauling my bag past the security guards and up the long flight of stairs into court. Oxford Magistrates’ Court is set along one floor. One wall is lined with a row of tiny brick conference rooms, the other punctuated by double swing doors leading to four courtrooms, and a small thin door leading to the windowless advocates’ room. The main part of the floor is taken up by a waiting area filled with rows of bolted-down seats and the noisy chaos of those waiting their turn on the wheel of justice. Once you have pushed open the heavy oak doors to the courtroom, however, all inside is quiet grandeur. The doors are stained dark brown and covered with the same studded green leather that pads the three magistrates’ chairs, elevated at one end. These look down on two rows of advocates’ benches and – at the back of court – a glass-slatted dock.

That morning, I walked into the courtroom to find the prosecutor in Dominic’s trial alone, going through her papers. I knew this was probably the first time she had ever seen them. I greeted her cheerfully and checked to see which of the police officers had arrived, ready to give evidence. She asked, half-joking, whether we were ‘really going to waste the day on such a hopeless trial’. I smiled in response, and said I had to go and find my client. As I pushed open the courtroom doors I longed to be able to turn and promise her that I would be back within the hour, ready to watch my client plead guilty to all three charges.

But then I met Dominic.

I stood in the waiting room and called his name. A tall, slim boy with dark curly hair and hard blue eyes rose in answer, picked up his bag and came towards me with a languid confidence. He had been waiting with a gang of friends who had come to watch his trial from the court’s public gallery. Among this cluster of boys sat two girls. One was Caz, his co-defendant, and the other Dom’s older sister, Rosie. I could feel the frisson among the group, and knew from experience what sport Dom’s friends would make of the trial, rising to their feet upon his inevitable conviction, and hurling swear words and outrage at us all.

Dominic and I sat opposite one another in one of the conference rooms. He had a frenetic energy to him, but there was a misplaced nobility about his face, as though it belonged to a time of aristocratic hedonism. He listened carefully as I went through the evidence and tested the version of events he had told the solicitors. His case was simple: it was the officers who had assaulted him, not the other way round. He had been drinking in town with some friends, celebrating his birthday. He heard a police officer call out to him, summoning him over, but instead of obliging he had run away, for no reason other than he did not want to be stopped and searched, again.5 The police had followed him, thrown him to the ground, then kicked and punched him. Caz had run after the police when they gave chase, and when she saw the officers on top of Dom she had tried to pull them off. When their attention turned to Caz, Dom had seen his moment and tried to escape. With handcuffed wrists still behind his back, he had soon been caught by the officers. They had put him on the ground again and sprayed CS gas straight into his face, before hustling him into a police van and arresting him for assault.

I glanced at my notebook and the chart that I had prepared of the officers’ evidence, sighed, and warned Dom to prepare himself to be disbelieved. They were police officers and he was Dominic, and that was life. But Dom did not care. He did not care whether the police thought he was scum, or whether the magistrates were irritated by the cost in time and public money, and the taking of five officers off the streets to answer to someone like him. He did not even really care about the punishment he got. What he cared about, he told me, was pleading guilty to something he did not do. If he was found guilty then so be it, but he could not – would not – plead to it. Then he reached down and pulled a bundle of photographs from his bag. They had been taken by his sister, Rosie, after she collected him from the police station the day after the alleged offence, Dom said. The date and time were stamped on the pictures in red digits. Rosie would give evidence to say when she had taken the photographs and what his injuries had looked like. I paused, staring at the pictures, then pulled out the transcript of his police interview, skipping through to the last section. Dom knew well enough that simply alleging he had been injured by the officers would never be enough, so he had got the interviewing officers to confirm his injuries, on tape. I checked the interview against the photographs. Sure enough, the officers had agreed they could see red bruising and grazes to his ribs, his back and down the side of his face; cuts to the back of his hand; a lump and graze to his right temple; a lump and a cut to the middle of his forehead. The bruises had come out overnight and bloomed into green and purple welts, flashed by the camera into technicoloured glory.

I felt a sort of thrill, as the day began to shift. We left the room, and I sent Dom back to his friends as I went into court alone to show the prosecutor the photographs and tell her what she did not want to hear. We were going to have a trial.

I grew up in a cathedral city where the police were our protectors. If I was walking home from town at night and saw two on patrol, I would cross the road to go their way for as long as I could because it made me feel safer. I made them tea when we were burgled; pointed them in the right direction after one man laid a blow on another, then ran off. The only other contact I had with them was benign – teenage cider-drinking, the confiscation of a fake ID, my mother shouting ‘Duck!’ to the six children crammed on the back seat of our ancient car – and little trouble came from it. When I became a barrister, my voice and presentation guaranteed respectful treatment from the police, even when I was on the opposite side of the courtroom from them. It was only through defending that I began to see, and understand, why those I represented often viewed them so differently from me.

There are some police officers whom I rarely cross-examine. These ones are earnest and keen, view their job as a vocation, and strive to be fair. I have met a good number of them, but I rarely need to test their evidence in court for, most often, they tell the truth. Some are lazy and apparently without independent thought, but are not dishonest. Others are old hands who have seen their powers eroded and red tape strangle their investigations. They will break and bend rules and cut corners to ensure that – as they see it – justice is done, but they usually hover just on the right side of the line. As a defence barrister, my experience of challenging police in court usually involves a different type of officer. These are the ones who use their badge for no reason other than to legitimize their bullying, their brutality and their deception. In their witness statements they lie and exaggerate, which means that my client – who may well have done something wrong, just not the wrong of which they are accused – will cry ‘No! That is not what happened!’ So, rather than pleading guilty, we must come to court to admit the true parts and dispute the rest.

The police in Dominic’s case were made up of this latter type of officer. And, on the second day of the trial, their evidence began to unravel.

The magistrates, as arbiters of Dominic’s guilt, came into court knowing nothing but his name and the charges he faced. They had not seen the police officers’ witness statements before the trial because criminal evidence is what is said in court, under oath, and not what is written down beforehand. I, of course, had read them. In their statements, the police officers said they had suspected Dom of an offence, had approached him, and then chased him when he ran. When they caught up with him they took him to the ground, where he had then assaulted them. As a result, they had handcuffed him. Caz had tried to pull them off and, when they turned to deal with her, Dom had tried to run away, so they had sprayed him with gas and put him into the back of a police van. In evidence, however, the officers’ attempts to minimize their own actions and exaggerate Dom’s began to undo them. As each officer described a different version of events, I tried to keep up – circling the evidence in my notebook, attempting to keep track of who said what.

Then the final officer gave evidence. He was the one who had thundered into Dominic’s side, taking him down. He was the one, Dom said, who had put his boot on Dominic’s head and kept it there, crushing it into the ground, and who later sprayed gas into his face. He was the one who had got into the police van with Dom to finish him off. With every question I asked, the officer turned and addressed his answer to the magistrates with extravagant deference. It had the effect of aligning him with them as he stood, hands clasped before him, barely pretending to take my questions seriously.

‘So, officer, am I right in suggesting that when you saw Dominic in the street, you immediately went over to him?’

‘Yes, that’s correct, Your Worships. Just before the defendant absconded and we pursued him.’

‘You mean he ran off and you chased him?’

The officer stared at me, hard. There I was, a nice middle-class girl in a black suit with a smart accent. He must think that, surely, I should be on his side.

‘In a manner of speaking, Your Worships.’

‘And he seemed perfectly all right when you saw him? I mean, there were no marks or injuries to his face or hands, or elsewhere, that you could see?’

‘None whatsoever.’

‘When you caught up with the accused he was bent over, hand raised, at the end of the tunnel – is that correct?’

‘I don’t recall his position. My aim was to prevent his further escape.’

‘By taking him to the ground?’ I asked.

‘Yes, Your Worships.’

‘And, just outside the tunnel, there was a patch of grass. You say that was where you took him to the ground?’

‘Indeed, Your Worships.’

I paused and looked at my notes. ‘And tell us exactly, officer, how you detained him on the ground.’

‘In a Home Office approved manner, Your Worships.’

‘Right. And what is a Home Office approved manner?’

‘It is a technique designed to prevent injury, Your Worships.’

‘To you?’

‘Yes, Your Worships.’

‘And to the detained person?’

‘Exactly, Your Worships.’

I had him. At last, I had him.

‘I see. And was that, in part, why you detained him on the soft grass, rather than the hard pathway …?’

The officer turned to the magistrates, pleased with himself. ‘Of course, Your Worships.’

I looked at the magistrates as I framed the next question. ‘I see, officer. So, to be clear, using the Home Office approved manner on the grass would have protected both you and the defendant from any injuries – have I understood this?’

‘Exactly.’

I slid my notebook off the photographs, and sensed the prosecutor twitch. I had shown them to her beforehand, but she could not have predicted that the officer’s evidence would make their existence impossible. I held the pictures up, watching as the magistrates craned forward to look at the bruises, lumps and cuts in glossy close-up.

‘So, officer – can you explain how my client got these, then?’

We sat in court in silence waiting for the magistrates to return, the clerk having summoned us from the waiting room. They had decided on their verdicts. I glanced quickly behind me at the dock where Dom stood, staring at the floor. Caz, next to him, looked up as the magistrates filed into court. The legal advisor, walking ahead of them, returned to her seat below their bench. She waited for everyone in the courtroom to sit, then asked Dom and Caz to stand once again, ready to hear their verdicts.

I spread the photographs out before me, even though they could make no difference now. The magistrates would not stop, midway through their verdict, and change their minds just because they caught sight of them. Perhaps, I thought, looking at Dom’s bruised and cut flesh, I just wanted proof I was entitled to feel outraged.

The lead magistrate, seated in the centre of the three, leaned forward slightly. Like so many magistrates I have appeared before, she presented as a cliché: well-spoken, greying hair, small half-moon glasses pulled down to the end of her nose. She looked over them and at the dock as she spoke.

‘We have listened carefully to the evidence from the five officers, the two defendants and their witness. We have also re-read the defendants’ interviews and taken account of the advice given to us by our legal advisor. Firstly, Caroline Wood, you are accused of striking and kicking a police officer. You say you acted in defence of your co-defendant and denied that your actions were as described. We find you did make contact with the officer …’

I noted down her words and resisted the temptation to sigh.

‘… but because of the conflicting stories given by the police officers and the evidence of the injuries to Dominic Parker, we find that your actions were in defence of another. We therefore find you not guilty.’

I held my breath. The magistrate adjusted her gaze.

‘Dominic Parker, we have also listened carefully to the evidence against you. Firstly, you are charged with assaults on both PC Smith and PC Duncan. Because of the conflicting evidence, we find you not guilty, and find that any contact you made was accidental in the circumstances. Lastly, you are charged with an assault on PC Davis. We find that the spitting, which is the nature of the assault, did take place, but that this was as a result of the effect of the CS gas you had suffered, and was therefore also accidental. We therefore find you not guilty of all offences.’

I stood up, and hoped my voice was level. I had assumed that these three people, who were so different from those who appeared before them, could never have preferred a defendant’s account over a police officer’s. I had been wrong. I was embarrassed to have applied the same prejudices to them that I assumed they would apply to my client. The magistrates had not, of course, explicitly said the officers were lying. Over the following years I would never hear a magistrate accuse a police officer of poor practice, of lying or of planting evidence, even when the evidence suggested exactly this. The defendant’s vindication had to lie in his acquittal. I glanced behind me to look at Dominic, and knew that, for him, that was enough.

‘May the defendants be released, Madam?’

‘Of course. Please unlock the dock.’

After our first victory, I went on to represent Dominic many times. His crimes were almost always theft, with occasional light violence and plenty of public disorder. He would target cash, alcohol and cigarettes, which he knew he could sell on fast, but which never made him sufficient money to survive on for long. He was not, I soon discovered, a good thief. His crimes were opportunist, usually unplanned, and often committed when he was too drunk to think about the trail of evidence he was leaving behind him like breadcrumbs.

Unfailingly, I would read the evidence against him and find myself laughing out loud. Once, climbing backwards out of an office window, he became stuck. Spotted by a passerby he had to wait, suspended in mid-air, for the police to come and arrest him. Another time he tore his bag on the way out of a window so that the bottles of alcohol he had just stolen fell and smashed, calling over curious witnesses to investigate the noise. In another drunken break-in, he left behind a tool covered in his fingerprints, and smears of blood from a cut to his hand. But my favourite piece of evidence was a letter, carefully placed on his pillow as though it were a love note, for the police to find when they raided his flat: ‘Fuck You Pigs! Can’t Catch Me! Ha Ha Ha Ha Ha. Dom xxx’. They did, of course.

I was involved in only one other trial in which Dom refused to plead guilty. It involved a break-in at a local college and the evidence against him was slim, but the prosecution decided to charge him anyway. They knew that his previous convictions for burglary showed a propensity to commit the crime, and that this meant they were admissible by law into the trial.6 During his evidence, I asked Dom about his past, getting there before the prosecutor’s cross-examination, hoping to deaden the punch.

‘Dominic,’ I said, as he stood in the witness box. ‘You are twenty-one years old and you have twenty-three previous convictions for burglary.’

He clasped his hands in front of him, dropping his head. All we could see was his halo of dark hair.

‘Yes, Miss, I have.’

‘And how did you plead to those burglaries, Dominic?’

He looked back up and straight at me. ‘Guilty, Miss, to every single one of them.’

‘So Dominic, why aren’t you pleading guilty to this one?’

‘Because …’ he said, turning to stare beseechingly at the magistrates, all of whom gazed back, ‘… I didn’t do this one.’

As the not guilty verdict was read out and Dom skipped away from court with the friends who had been waiting for him, I found myself wondering whether I, like the magistrates, had just been deceived and, if so, whether I was glad he had got away with it.

The more I represented him, the more I began to understand something else. Dominic might be a terrible criminal, but he was not stupid. He would talk me through the evidence, what charges he thought we might persuade the prosecution to drop, which ones he should plead guilty to. He had a working knowledge of the sentencing guidelines, to which all courts are bound, and which predetermined his fate with a flow chart to his future.7 Dom would tell me which level of the guideline for his offence did, or did not, apply to him. He would point to details of the case which meant the judge could go below the sentence starting point. But his special skill was writing beautiful, heartfelt letters to the court, full of pleas and promises of reformation and his commitment to a life beyond crime, where, having never had one, he would hold down a job. He wrote with great charm; his spelling and syntax were better than most of the police statements that had imprisoned him, and more than one judge remarked how articulate they were, even if they rarely worked. He was canny enough to check which judge was sentencing him. ‘Oh, right,’ he once said, crunching his handwritten letter into a ball. ‘He’s had one of these before.’

Dom had so many court hearings that sometimes barely a week went by without my seeing him. I began to believe that he did not care about getting caught, nor about the consequences. Sometimes, on my way home from court, I would gaze out of the train window as dusk fell and lose myself in a fantasy where I took him from his life. I would help him find somewhere to live, get him a job, show him ways to focus his energy and rebellion and character. I would indulge myself in this daydreaming aware that it could surely never work, and that I would surely never try.

Some six years after I first met Dominic I found myself representing him for the last time, although I did not know it then.

I went into chambers, collected the case papers from my pigeonhole and started flicking through the evidence. Dom was due to appear in court to be sentenced for a burglary spree. He had set out into the autumn night with two friends, drunk and armed with a claw-hammer. The three of them had smashed their way into a row of local shops. A dry-cleaner: bottom pane of its door shattered, £15.23 of change stolen. A Tesco Express: door smashed, £320.21 of alcohol stolen. Next a newsagent: £500 of cigarettes and £26 of alcohol taken. Then an estate agent and a launderette, where, running out of energy, they left empty-handed, two splintered doors the only sign they had been there at all.

Dom knew he had to plead guilty. A fairytale trail of blood, fingerprints and DNA had led the police directly to him. However, twelve months earlier he had been sentenced for a different burglary. He had been released from prison halfway through this sentence, as the law required. Then he committed these new offences, with only a month left to go before that sentence expired. This meant that Dom was immediately sent back to prison, to serve out the rest of his existing sentence. When the month passed, we agreed there was little merit in asking a judge for bail. The guidelines said that the maximum sentence for this kind of burglary was fifty-one weeks’ imprisonment. Dom had pleaded guilty, which meant he was entitled to one third off his sentence.8 We both knew, however, that any judge would look at the guidelines, and his previous convictions, and sentence him to the longest period he could. Dom might as well stay in prison and clock up some time, which would then be taken off his sentence as time he had already served.

Dominic was still in prison when his co-defendants were joined to his case. He was also still in prison when they pleaded not guilty and their trial date was set. Their trial was to be a ‘floater’. It could begin on any day in a given week, but whether or not it actually began depended on another trial collapsing. If another defendant pleaded guilty, or a witness failed to attend court, or some other unexpected happening occurred which meant that a court became free, then this one would be waiting in the wings to take its place. If, however, no court became available and the week came to an end without the trial beginning, then everyone would be sent away to relive the experience months later.

Knowing that Dom had to wait until his co-defendants’ trial was over before he could be sentenced, I persuaded the judge to grant him bail. By this point he had been back in prison for twenty weeks. Dom was in grave danger, I told the judge, of spending more time in prison waiting for his sentence than his eventual punishment could ever be. The judge agreed, and released him with a list of bail conditions, a requirement to report at the police station every day and a strict curfew monitored by an electronic tag.

On the first day of their trial, Dominic’s co-defendants changed their pleas to guilty. I did not know why they had taken eight months to admit their crimes. I only wanted to make sure that Dom got credit for all the time he had spent abiding by his onerous conditions, waiting to receive his punishment. Every day of curtailed liberty spent on a tagged curfew, says the law, is worth half a day in prison. Preparing his case for his sentencing hearing, I wrote down the numbers in my notebook and circled them. Dom had spent 111 days on remand in custody on these offences, and 176 tagged on a curfew. Twenty-eight weeks in total, the same length of time he would have spent in prison had he been given a fifty-six-week sentence. He had already served a longer sentence than any judge was likely to pass.

I checked Dom’s date of birth, printed at the top of his previous convictions. He had just turned twenty-four – only eight years younger than I was. The futility of it all, the inevitability of the cycle, crushed down on me. My fantasy of the life Dom could have, were he spirited away from his current one, seemed suddenly vain and absurd, and, as I packed the bundle of papers into my bag with my wig and gown, I felt embarrassed to have indulged in it.

In my hand I held Dom’s pre-sentence report.9 This slim bundle of papers contained a probation officer’s analysis of Dominic: an outline of his life, what remorse, if any, he felt about the crimes he had committed, and details of whatever sentence the probation officer recommended to the judge. I raised my head as the judge frowned down at me.

‘But, Miss Langford, I have read the report. Your client professed to the probation officer to want a community sentence. He said he did not want to go back to prison yet again. He claimed he needed a chance to stop his quite frankly appalling offending and address his alcohol problem, and that he would be willing to undertake any community programme I might make?’

Dom’s report had been written shortly after he had pleaded guilty, many months beforehand. He had used all his charm to persuade the probation officer that, despite breaching every other Community Order he had ever been given, this time it was different. He had done various food and hygiene courses in prison, he said. He’d learned to cook for himself when he was growing up, and now he wanted to train to be a chef, given the chance. He really thought he would be good at it. I could imagine how persuasive he had been, how charismatic. How the probation officer must have looked at the guideline starting point of eighteen weeks custody, then at this smiling young man before her, claiming he just needed a break, and remembered the reasons she had wanted to do this job. To help people, not to send them to prison.10 And she had gone back to her office and typed the words: ‘Exceptionally, I recommend that this should be disposed of with a long community sentence’.

But when Dom had told her all this, he had no idea that he would, in effect, serve more than the maximum sentence for his crime while waiting for his sentence. Now, after many months in prison and even more on a tag, the prospect of spending the next year in weekly meetings with a probation officer, attending courses and doing unpaid work – even though he had already done his time – meant that he had, understandably, changed his mind.

I rolled the arguments around, weighing up the judge. He was a recorder: a barrister who sat as a judge for a limited number of days a year. His speciality was not, I knew, in criminal law, but in civil disputes. I tried again.

‘Yes, I realize that my client said that, Your Honour. But, may I respectfully remind Your Honour once more of the sentencing guidelines for this matter? I fear the probation officer has been wildly optimistic in her recommendation. Your Honour will see that for a Category Two non-domestic burglary the starting point – regardless of plea or previous convictions – is a custodial sentence of eighteen weeks. Your Honour will also have noticed that the maximum sentence in this bracket is fifty-one weeks. My client has, therefore, already served a sentence in excess of the maximum, and that does not take into account the one-third discount he is entitled to for his early guilty plea. I respectfully urge the court to be careful that it does not pass a sentence which would prove … excessive.’

The judge looked down at the copy of the guidelines I had handed up. He paused, and I wondered whether I should push the point again. The sentencing guidelines were designed to create uniformity between courts, and had largely done so, but they also risked removing the skills and perception of the judge who has to decide an individual’s fate. I thought of a maverick judge before whom I used to appear. He was once due to sentence my client, a man with a history of fighting who had meted out a number of injuries in a bar brawl and who should, according to the guidelines, have gone straight to prison. Instead this judge bellowed at him: ‘Lay off the booze, stay out of trouble, get a bloody job, and come back here saying as much in a year’s time or you will be going straight down for eighteen months. Now get out of my court.’ A year later my client and I returned to show that he had faithfully obliged. He had new qualifications, a new job, a new home and a fiancée, and had kept out of trouble. Ever since I have been convinced that, in keeping him out of prison, that judge saved his life. But now, for Dominic, I needed the opposite. I looked at the judge, willing him to understand my plea, urging him to sentence Dom to prison so that he could walk free from court today.

‘Yes, thank you, Miss Langford. Is there anything further?’

I hesitated, and confirmed there was not, then retook my seat. My two co-defending counsel then stood and, in turn, pleaded with the judge for leniency. Their clients had seen the inside of a prison cell before, their barristers implored, and knew that now was the time for change. It was their last chance. They urged the judge not to commit them to the cycle of custody with which the courts were all too familiar, and to enable them to swerve their future on to a different path.

The judge nodded. As he cleared his throat and looked towards the dock, I realized I was holding my breath.

‘You are kidding?’ My solicitor swore down the phone.

‘No. I know,’ I said. ‘He gave him a Community Order. Twelve months of supervision to address his alcohol problem, an Enhanced Thinking Skills programme, and one hundred and twenty hours’ unpaid work. The other two got pretty much the same.’

‘Ridiculous. Didn’t he see his record? Dom will never do it! We’ll be back in court within weeks for a breach. It’s just setting him up to fail …’

‘I tried to say as much, but the judge didn’t get it. He agreed it was a Category Two burglary. He agreed that it was aggravated by there being more than one break-in, and that they had gone prepared with a claw-hammer, at night, under the influence of alcohol. I mean, that alone should have meant an immediate custodial sentence. He was clearly on some sort of reformation mission – or maybe he thought he had to follow probation’s recommendation, I don’t know. He went through all of Dom’s previous convictions and said that, despite the various remedies that had been applied – including prison – he had not learned his lesson and now was the time to do it.’

‘But what about all the time he’d spent on remand – how could the judge just ignore it?’

‘He didn’t – he said he was not going to pass a prison sentence because of the time spent on remand. In effect, he used it as mitigation. I asked for permission to appeal, which, of course, he refused. Don’t worry, I’ll draft you an application to the Court of Appeal.’ I paused. There was silence at the end of the line. ‘The problem was that Dom had banged on to the probation officer about needing to change. He insisted that, although he had breached Community Orders in the past, he wanted the chance to try again – he knew this was the moment to really make a go of it, he said. The probation officer was convinced apparently; she went into some detail about his changed motivation.’

‘I see.’ My solicitor paused. ‘I imagine that, by now, he is somewhat less motivated …?’

I hesitated. ‘You could put it like that.’

After we had come out of court I had stood in the corridor while Dom spat his fury at me. I understood why. The complaints he made were not new: the pointlessness of the brief appointments with the supervising probation officer crammed into an overloaded timetable, which offered just enough time to sign a name and ask a few questions but never enough to pull at the deep and secret thread that might undo the reasons for his offending. I watched Dom as he raged before me. He had put on weight in the last year, and the boyishness of his frame was giving way to slovenliness. Something else was different: there was a sullenness to him, a meanness and hardness I had not seen before. I looked at the other defendants, gathering in groups outside the courtroom doors, waiting for their turn, and realized that, for the first time, it was difficult to distinguish him from the rest of them.

My application to the Court of Appeal against Dom’s sentence was refused. A few months later, I stood on the railway station platform after court and listened to a voicemail from my clerk. Dom had a hearing in court the day after tomorrow and his solicitor had asked if I could cover it. He had refused to go to his supervision appointments after the application for permission to appeal was refused, declaring them a waste of time. The court would be asked to find him in breach of his order and to sentence him for it. The voicemail reminded me that I already had another case in my diary for the same day. It was a civil case: a hopeless whiplash claim on behalf of a client who was, it was clear, part of a group of professional claimants who organized crashes for cash. Usually, I would have done anything to get out of it. I knew that as long as there was a competent, warm body in my place, the solicitors would not care who bore the judge’s wrath towards my client on their behalf. I called my clerk back and, as he answered, I pictured Dominic the last time I had seen him.

‘The thing is, I know I represented him at the sentence and that there should be continuity of counsel, but the other case was in my diary first so, technically, I have to do it.’11 I paused. ‘I’ve also done loads of work on it. I won’t get a penny if it goes to someone else and the breach hearing will barely cover my train fare to Oxford, right?’12

All this was true. It was also irrelevant. A year or so beforehand, I would not have thought about it: I would have covered Dom’s case. But the truth was I no longer wanted to witness his pointless and predictable lurch between prison and court, court and prison. I no longer wanted to watch the justice system fail to help him, and Dom fail to help himself. It not only made me feel impotent, it also made me feel complicit. I called the solicitor to explain why I couldn’t cover the hearing and tried to ignore the gnawing of guilt in my gut. After that, although she asked me to cover other cases, the solicitor never again gave me one of Dom’s. I never knew whether it was Dom himself who asked for someone else because, despite all the years of representing him, I, like others, had given up on him, and he would not forgive me for it.

A few years after I turned down Dominic’s case, I was staying in Oxford on another trial and went out for dinner with a friend to a bistro near her flat, slightly out of town, in an area I did not know well. It was relaxed and noisy, the staff and diners a collection of students. When we finished I walked over to the till to pay. Behind it was the door to the kitchen, swinging on its hinges as staff walked in and out carrying dishes full and empty. As I waited, a girl with a pile of plates walked past me and into the kitchen. I looked up, curious to see the action behind the door. There, balancing against a stainless-steel countertop, I saw – for two long seconds – a man who looked exactly like Dominic. He was wearing a white kitchen jacket and chequered trousers, and his face was in profile as he laughed at someone out of sight. The door swung shut.

I wondered about it for a long time afterwards. The next time I saw Dominic’s solicitor I nearly asked her if I could be right, but fear stopped me. Fear that I had got it wrong; fear that I had seen another man – for I wanted, above all else, to believe I had seen Dom. I wanted to think that some unknown trigger – something someone said, something someone did – had made him want to change, want to stop. I wanted to believe the judge had been right to put someone else in charge of his life long enough to change it. I knew that this was not what the statistics told me and I knew it was wishful of me to think it, but I hoped that he – like others I had represented – had at last settled on a life that meant I would never see him again.

There are too many cases – too many faces – to remember them all. But sometimes, going through the many blue notebooks in which I wrote down all the evidence, a particular fact or name will bring my client and their case back to me so strongly I feel as though I am in the courtroom with them once again. These are the people who, for one reason or another, have touched my life. These are the people who will stay with me for ever. And Dominic was the first of them.
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Derek

Newport Magistrates’ Court,
Isle of Wight


Sexual Offences Act 2003

Section 71 – Sexual activity in a public lavatory

(1) A person commits an offence if—

(a) he is in a lavatory to which the public or a section of the public has or is permitted to have access, whether on payment or otherwise,

(b) he intentionally engages in an activity, and,

(c) the activity is sexual.




‘POLICE, PLEASE.’

Ralph stumbled through the wood, his face burning. He pressed his mobile phone to his ear as he told the emergency operator his name, his number, where he was, why he was calling. Panting, he said that behind him on the edge of the wood was a public lavatory. In that lavatory there were three men. They were in there together; there among the damp smell of moss, the secret codes graffitied on to the walls and the lavatory partitions with holes cut at groin height. This was a place where men would close the door of their cubicle, unbutton their flies, and blindly invite pleasure from a stranger. The three men were all half-dressed, Ralph said, and performing acts upon one another which were disgusting, quite disgusting. And he would like an officer to go down there and clear them out, right now. Ralph gave the operator a description of each man, then hung up. He paused, catching his breath, and turned to look at the squat brick building, now half hidden by the trees. Then he walked away.

The police arrived shortly afterwards. They knew the building by its reputation. It sat at the edge of a small copse set back from the coastline on the Isle of Wight. As day-trippers ate ice-creams and, from the lawn of the yacht club, couples in brass-buttoned blazers and floral dresses watched boats race, here, in this infamous wood, men would meet for sex. When the police arrived they found not three but many men: chatting, smoking, hanging around outside the drab building. Inside it were two who fitted the descriptions Ralph had given. One gave his name as Michael. He was an accountant in his forties, conspicuous by his Scottish accent, moustache and air of assurance. The younger man was George. He was in his early thirties, slim, with a quiff of white-blond hair. He was new to the area, having just moved down from London for work. He was used to the easy bars and streets of the capital and had found it difficult in this tight-lipped place to find other men – not just for casual sex but also for companionship.

The police asked those still loitering outside whether they recognized the description of the third man. Late sixties. Tall and slim. Balding. Wearing brown corduroy trousers and a plaid shirt. ‘Oh yes,’ said one. ‘That’s Derek Pollard. He’s here all the time.’ That evening the police knocked on Derek’s door. He was a gentle man with a quiet disposition. He had run the local post office until it closed down, and now filled his days with the allotment association, the church choir, fetes, teas, fundraisers, newsletters. A dependable volunteer; a local stalwart. He lived alone, unobtrusively, loved by those friends and neighbours alongside whom he had grown old. When he answered the door to the police Derek was wearing completely different clothes from those described by Ralph. Otherwise his appearance matched and, because he had no alibi for the afternoon, he found himself in the back of a police car being driven to the station for interview.

Whereas Derek and Michael chose to follow the advice of their newly instructed solicitors and answered ‘No comment’ to every interview question, George told the police everything. He did not need a lawyer, he said, for he was not guilty. The story was not right. That day he and Michael had been talking, smoking, hanging out. They had been fully clothed. Derek, he said, had not been there. It was true that he had seen Derek at other times, and that both he and George had used the place for the purpose that had earned it its reputation. But not that day. There had been another man there about the same age as Derek, who was also tall and bald. George had spoken to him briefly – he’d given him a cigarette. He didn’t know his name. When the police arrived this man had melted away into the trees and when George was led from the building to the police car he could not see him. But Derek definitely was not there, George insisted, and none of them had done anything wrong.

If the men had admitted the offence, the police may have puffed their cheeks, cracked their knuckles and decided they could let them go with a caution.1 But all three denied their guilt and so the police were left to decide what to do. They looked at their evidence. They had a complainant – although not yet a victim, not until the word ‘guilty’ rang out in court – who was horrified by what he had seen and was prepared to come to court to say so. They had George’s admission in interview that he and the others had been to the building for sex in the past. And if their witness had got it right about Michael and George, why not about Derek? They had enough. Enough for there to be a reasonable prospect of convicting all three men. Enough to believe that it was in the public interest to charge them.2 After all, there was an offence conceived for exactly this circumstance. Its purpose was to protect the public from witnessing the kind of acts George had just admitted to. The offence could be heard only in the magistrates’ court, not being serious enough to find its way up to the crown court before a judge and jury.3 They made their decision. All three men would be charged.

It was only later, when the witness statement bearing Ralph’s name made its way into his hands, that George worked it out. He had been inside the building talking to Michael that day – they were leaning against the wall, laughing, smoking, handing out cigarettes to those who asked – when a man walked in. George recognized him: he had had sex with him before, as had many of his friends. The man gave George a look George understood, walked into one of the cubicles, closed the door, unbuttoned his fly and put his penis through the hole cut for the purpose in the partition. But that day George was not interested. He ignored him. After a time the man flung the cubicle door open in rage and, buttoning up his fly, swore at the men. He stormed off through the wood as their laughter echoed off the building’s tiles. After George read the statement, an internet search turned the name upon it into a face. Then it all fell into place. That man, George said, was Ralph.

It was then that George found a lawyer. She was a solicitor called Catherine, who practised from one of the small criminal defence firms left on the island, the others having turned their hand to more lucrative work or been driven out entirely by funding cuts. It was Catherine who stood in court as George confirmed his not guilty plea – echoed by Michael and Derek – and who noted down the date of their trial. And it was Catherine who then called me.

When Catherine rang I knew something was unusual. At that stage of my career my cases would most often arrive in silence. A solicitor would call the clerks in my chambers, who would then – depending on the date of the hearing and the type of case – offer up a list of barristers’ names for them to choose from. If I was chosen, the case would be put into my diary and I would learn about it afterwards.

When Catherine told me of the charge, I laughed. Sexual activity in a public lavatory. I had not known that such an offence existed. I thought back to a conversation I had had with a barrister before I went to law school. ‘How do you remember all the law?’ I asked her, in wonder. She scoffed. ‘You look it up! I have never, ever done a case where I haven’t looked it up.’ And so after Catherine’s call I went and found the offence. It was buried in the middle of a statute passed only a few years before – a 200-page attempt to clear up the prejudice and homophobia in existing legislation. The Act had removed the offence of ‘gross indecency’ which had been used to persecute gay men throughout the century it had stood on the statute book.4 It claimed to put in its place something gender-neutral and non-discriminatory. But the new offence carried with it the legacy of the old, for it was used almost solely to target ‘cottaging’ – gay men meeting in public lavatories for sex.5 The wording of the offence applied only to a public toilet. If sexual activity took place in a shower cubicle in a campsite, a cluster of trees in a park, a changing room at a swimming pool, for example, this did not count. But if the sexual activity took place in a lavatory to which the public had access, then the offence had been committed. It did not matter whether or not the person was alone, whether or not he had caused anyone alarm or distress, nor what his intentions were. Most often, of course, there needed to be a witness to prove the crime had been committed. That witness was Ralph.

Ralph had identified all three defendants as the men he had seen in the public lavatory that day. In response, Catherine had asked the Crown Prosecution Service if she could use their identification suite to carry out her own procedure. She told them that a number of defence witnesses all claimed they had been intimately involved with Ralph and wanted their chance to point him out on a screen of photographs. Her letters were met first with a refusal and then with silence. Catherine was not deterred – she would conduct her own identification exercise. One by one the men in her small waiting room came into her office and from a selection of similar-looking photographs they picked out Ralph. ‘Yes!’ they said, the man in that picture was a regular visitor to their secret club in the woods. They all knew him and he knew all of them.

The papers arrived in chambers on a Friday, some ten days before the trial, tied up in pink ribbon as they always were and left waiting in my pigeonhole for me to collect after I returned from court. I had grown used to first seeing case papers the day before the hearing. It was frustrating to spend time on cases that were later pulled from my diary without remuneration for the work I’d done – thwarted by a missing witness, an overfull court, an overrunning case – but I did not want to risk being unprepared. I took the papers to my room in chambers and began to read them through.

Catherine had agreed with the two co-defending solicitors that, because George’s name was the first on the charge sheet, it fell to me to lead the defence. I began to comb through case law – trying to find a way to get Catherine’s home-made identification of Ralph into evidence – and considered what joyous luck it was to have such easy, hard proof that a witness was lying. In the daily grind of the magistrates’ court this was a rare thing. It made me think of a case I had seen when I was a very new pupil in chambers. I had been shadowing a barrister, Ivo, as he prosecuted a local gang leader, Terry, at Reading Crown Court. Among other brutal acts, Terry was accused of slicing a cut into the forehead of his girlfriend, Maria, with a knife. The blood would not stop coming and Terry realized that the wound was too deep. When they arrived at hospital Maria told the doctor she had fallen from a car. Now she was prepared to tell the truth. All of us in court knew what a risk she was taking in doing so. If Terry were found not guilty he would surely kill her. Terry’s evidence was full of denials that he had ever hurt Maria. When he had finished, his barrister stood and announced that he was calling a witness, Barry, to back up his client’s story.6 Barry stood in the witness box, his eyes flicking from Terry’s barrister to the dock at the back of court. I turned and looked at Terry. He sat in the dock in the middle of the row of seats. He was completely still, legs splayed, arms folded across his chest. His eyes, I noticed, did not move from Barry. Barry told the defence barrister that, yes, he had been at Terry’s house that day. Maria had been so drunk, he said, that she had fallen out of the car and cut her head on the metal edge of the door on her way down. That was how she had done it. Terry hadn’t touched her.

As Barry was giving his evidence I noticed two brief exchanges between Ivo and the police officer sitting behind him. The officer darted twice from the courtroom. The second time he returned holding a thin bundle of papers just as Ivo was beginning his cross-examination. Barry stood his ground in answer to Ivo’s questions. No, he was not lying. He didn’t even like Terry; he just couldn’t see an innocent man go down for something he hadn’t done.

Ivo glanced down at the paperwork the officer had just handed him and then back up at Barry. ‘We can be sure of the date that Maria suffered her injury,’ he said, ‘because we have her hospital records which make it clear when she was admitted at A and E.’

‘If you say so. I can’t remember what date it was.’ Barry waved his hand and looked away, uninterested.

‘The problem, you see,’ said Ivo calmly, ‘is that on the twenty-eighth of November you were in police custody.’

I had never actually seen anyone turn white. The colour drained from Barry’s face as literally as the cliché suggested it might.

‘We have it you see – your custody record.’ Ivo looked down at the paper in his hand. ‘Arrested in the early hours of twenty-eighth November on suspicion of a public order offence. Solicitor arrived at two p.m.; detainee considered sober enough to be interviewed at four p.m. Released without charge just after eleven p.m. Which was approximately two hours after Maria was discharged from the hospital.’

The jury sat up in a collective shuffle, their attention fixed on the witness box, gripped. Barry stood completely still. He looked as if he might faint.

‘No further questions, Your Honour.’ Ivo sat down without flourish.

After watching the two officers waiting at the back of court arrest Barry for perjury, I hurried down the courthouse corridor after Ivo. He opened the robing-room door, taking his wig off as he did so. He paused, then turned to face me. The beginnings of a smile crept into the edges of his mouth. ‘That,’ he said softly, ‘was manna from heaven. It hardly ever happens. Enjoy it when it does.’

It was late when I walked home from the tube station after reading through George’s case, back to the house I rented with friends. I opened the door to a blast of warmth and smells and talk. The dinner party had started without me. I allowed myself to be waved into an empty chair next to someone I had met a few times before. It was not long before he asked the question I was becoming used to.

‘So, what are you working on at the moment, then?’

Years earlier I would not have dared to believe that my answer could be so interesting.

My parents had never navigated the university system and so when I told them I was putting it off and heading around the world they had little choice but to acquiesce. At nineteen years old I travelled through five countries in ten months, then returned to start an English degree, knowing that, when it was over, I had to find a job I thought worthwhile, unpredictable, interesting and, most of all, where words were loved. Law seemed to offer everything I wanted, but without a top degree from the right kind of university, or at the very least some family connections, it seemed well beyond my reach. My grandmother – who had received no formal education of her own – had been a magistrate years earlier, but had returned to her role of tenant farmer’s wife long before I left school and could not help. One day, towards the end of my degree, a friend sat me down and told me that I had, at least, to try. Buoyed up with new self-belief, I moved home and began to work out how to do it. I became a temporary legal secretary and spent my days filling out forms, typing letters and proofreading statements. In the evening I served drinks in my local pub and talked to the barristers staying in the rooms above while their cases were being heard in the local court. I found a few jobs taking notes for solicitors on trials they could not attend. One of these was a three-day lesbian abduction case in a small village in rural Wales. The defence barrister had a booming voice that you could hear three rooms away and red hair cut into a bowl shape with a blunt fringe. I loved her. She and I got drunk together in the bar of a tiny Welsh inn and she told me that I must become a barrister, that I could become a barrister and that I should become a barrister. So I took out a bank loan and studied three years of law in eight months on a law conversion course, astonishing myself by gaining a distinction.7

Buffered by a scholarship from an Inn of Court, I then went on to Bar school and applied to a barrister’s chambers in the city where I grew up.8 I nearly left my second interview with chambers before it started. The other candidates in the waiting room were men in tailored suits, who sat with legs confidently spread, looking only an inch or two away from middle age despite their youth. I fidgeted with the buttons of my H&M suit and wondered what I was doing there. But I stayed and got through it, and then they offered me a pupillage. During this year-long apprenticeship I began to understand that normal people did this job too. In fact, that can be what makes you good at it: being able to talk to your client, being able to talk to a jury – being able to say ‘put yourself in his shoes – I can’. At the end of my year of pupillage the members of my chambers took a vote and decided I could join them, and that I could work from any of the five cities in which they had an annex. My name was engraved on a plaque, which was slotted into its groove outside chambers’ door, rising as junior members joined beneath me.

I quickly found myself in the magistrates’, county and criminal courts day after day, experiencing each case with all my senses. I turned my hand to whatever came my way: road traffic accidents, personal injury claims, accidents at work, inquests, courts martial, divorce, parental disputes over children. I was a hired mouthpiece, paid to lend my gifts of education and art to my clients, and to lead them, in all their shades of grey, through the black and white of the law. I was paid to tell their stories for them when they could not do so themselves. But the work I loved most – and the reason I had wanted to become a barrister – was crime. All life is there. Its courtrooms are filled with advocates navigating the kind of stories that others would struggle to believe. Rarely would a week pass without a case causing me to stifle my laughter with a fist, rage at the unfairness of life’s lot, or send a cold chill of shock right through me.

Very often when I tell someone what I do a wistful look settles over them, and they declare that they ‘always wanted to become a barrister’. I watch them imagining stone steps to ancient buildings, leather-backed chairs, wigs and gowns and gilded crests. I try to tell them of the 5 a.m. starts, the trains to towns they would never otherwise have cause to visit, the utilitarian courthouses of red brick and grey concrete; of the vending-machine lunches in windowless brick rooms, the interminable waiting, the clients who leave without an utterance of thanks, and the ever-decreasing rates of publicly funded pay.9 But often I do not press this, because I know that that is not what they want to imagine, even if the truth lies far from their fiction.

At the dinner table, nudged on by my neighbour’s question, I took the wine offered, leaned back, and spoke of my newly discovered world of glory holes and the etiquette of homosexual sex with a stranger and the finer details of who goes where in an all-male threesome. Heads turned and voices dropped as the table rippled with laughter, shock and curiosity that I – a twenty-something girl with a nice accent, black suit and neatly crossed legs – lived in this world. I was aware of the contradiction between how I looked and the words I said. It was my circus trick and I loved performing it.

Over the weekend I began to prepare George’s case. As I always did – even when technology made it obsolete – I opened the blue notebook all barristers once carried and wrote down the names of the people involved, the evidence found, the missing links, the law.10 Only when I had translated evidence to page would I begin to draft my questions. In court, the prosecution lawyer would stand before the magistrates and lay out the details of the crime with which the three men were charged. Then he would call his first witness. Ralph. The prosecutor would have to tease out the evidence without putting his own words into his witness’s mouth. I planned to sit and bide my time, and allow Ralph to dig his way further into the pit he had created, unaware of my witnesses waiting outside the courtroom for their chance to expose him. I wondered whether, faced with the three men staring at him from the other side of the courtroom, he would crumble. Maybe he would try to go back on what he had said. Maybe he had just meant to scare them, humiliate them in revenge, not expecting the police to charge, not anticipating that he would ever actually have to go to court. I looked at the questions I had drafted and felt a surge of excitement.

I pulled the red leather-bound copy of my law book, Archbold, towards me. It was part of my duty to warn George what would happen if the magistrates didn’t believe him and found him guilty. I needed to check the sentence he could face. I flipped through the pages to the law and winced. I would have to tell my client – when we met for the first time in those frantic moments outside court – that, however unlikely, if the magistrates wanted to they could send him to prison for up to six months.

I looked at Ralph’s statement again. I had to consider the possibility that what he was saying might be true – that Ralph had seen what he claimed and that the real fallacy was his disgust. Maybe Derek had been there that day but some sense of foreboding had made him leave and, once safely home, he had changed the clothes that could identify him. Maybe George was lying to protect him, knowing how Derek’s world would be undone if his secret life was uncovered? Until I was there in the courtroom – listening to the evidence, weighing it up – I would not know. I could only wait, and watch, and listen, and hope that the prosecution’s evidence fell apart in my hands.

It was the evening before the trial. I had been away for the weekend and as I walked through the airport terminal on Sunday night, I turned on my phone. It came to life with a voicemail. It was from Catherine. I called her back, ambling slowly through the airport, aware of the excitement I felt at the prospect of the next day’s case. I thought of the time I had sat opposite my gently baffled parents at the kitchen table and explained what I wanted to do. That it might take me a long time – years perhaps – but that I would get there in the end. And I had; and I loved it. And tomorrow I was going to start a case that I would surely win with a glorious exposé. With manna from heaven.

Catherine picked up the phone. Her voice was low. There had been a hearing, she explained, last Friday. I listened, wondering if she was about to tell me that the trial was off, that the prosecution had finally dropped the case. I felt prematurely disappointed, cheated of my drama. It was Derek, Catherine went on. He had asked for a hearing to try to persuade the magistrates to impose restrictions on any press reporting on the trial. He wanted an order which, if granted, would prevent them from putting his name in the paper. The idea of it pulled me up short. I hadn’t thought about the press with their scribbling pens and cameras outside court. Of course they would be there. It was a story full of salacious detail which would thrill and titillate. I knew that, for I had told it. I imagined the bench in court where the reporters would sit and make notes of the trial and draw sketches of the defendants, locked into their dock, separated from the rest of us as though their criminality were catching. I felt a swell of anger on Derek’s behalf. At the public humiliation of being revealed as the man he was, like this, in such an excruciating, shaming way.

Catherine told me that the magistrates had been silent as they listened to their legal advisor tell them of the rule of great exception, which applies to restrictions on reporting details of a trial. The unfairness most often lies in reporting a trial before it has concluded – the defendant’s name is there for all to see, although the prosecution witnesses will not be known until they give evidence – but this application was for the trial itself. The magistrates were reminded of the principle of open court – that anyone can walk into a criminal court and listen to a trial.11 The evidence given is a matter of public record and, said the legal advisor, the principle of open justice must be fiercely protected. After the briefest of adjournments, Catherine said, the magistrates had filed back into court and refused Derek’s desperate request for dignity. Afterwards the defendants’ solicitors, having warned their clients to expect nothing less, had all shrugged their shoulders and waved each other off for the weekend.

And Derek, gripped with black dread, had gone home. He had sorted through his bureau, putting everything in order. He had written notes for all those he loved. He had pressed and folded his choir uniform and left it ready for its next wearer. And then he had killed himself.

On Monday morning the air felt mild and damp after a weekend of grey skies and showers. As the long journey from home to court took me, in sequence, on a train, a taxi, a ferry and a bus, I felt myself knot with nerves. I had no idea what would happen when I got to court. I just knew I was dreading it.

The magistrates’ court is in the same large brick building as the crown court. The corridor outside the courtroom was quiet apart from a gathering of men standing bunched together, whispering, in the corner. I approached them, stopping just shy of their pack. I recognized George from the description in the witness statement and realized that those standing with him must be his witnesses. He turned when I called out his name and I noticed with shock that his eyes were puffy and pink-rimmed. I told him, quietly, how sorry I was and he nodded in acknowledgment. At a loss to know what to do, I said I should go into court to find the other lawyers, to work out what was going on. The mood had bled through to the courtroom, where I found Michael’s barrister speaking to the legal advisor and Derek’s barrister sitting alone at the advocates’ bench. With proceedings due to start at 10 a.m., we waited, lurking, before the news filtered through. Ralph had failed to show up to court and was not answering calls. There would be no request for a witness summons to force him to come, or even a delay to see if he appeared. The prosecution was going to drop the case. It was over.

Later that morning, as wind whipped grey sea spray on to the windows of the ferry, I looked at what I had written on the page of my notebook:


R v George Clarke

10:10 a.m. No evidence offered. Case dismissed.



I did not know what to say to George afterwards. Unlike Derek, neither he nor I had grown up in the shadow of a law that made a man who loved another man a criminal. I knew only a little of chemical castration, of undergoing the cure, of undercover pretty police officers tasked with luring men behind bars. Even long after private homosexuality was decriminalized, a public gesture of affection – a hand held in the street, a kiss – could still mean an arrest for gross indecency. Derek had been almost thirty when the law had changed, by which time his fear of it was embedded. He had therefore lived a double life, keeping his nature a secret from all who knew him, terrified by the prospect of being uncovered. I was ashamed that this offence still existed. I was ashamed that the decision to drop the case had come too late. I was ashamed that the humiliation of exposure was, even now, worth more than someone’s life. But I was also ashamed of something deeper: of my hubris, my delight in the details of the case, my thrill at the prospect of winning and my failure to remember the deeply felt pain that lay behind every life I rifled through. Behind the pages of the law and the court stamps lay secrets and histories, ruptured dreams and biting shame. The consequences of every case ripped far further than the courtroom. That, I thought as I pulled my wheelie case off the ferry, was something I would never forget again.


3

Saba

Reading Magistrates’ Court


Children Act 1989

Section 8 – Child arrangements orders and other orders with respect to children1

(1) In this Act ‘child arrangements order’ means an order regulating arrangements relating to any of the following—

(a) with whom a child is to live, spend time or otherwise have contact, and,

(b) when a child is to live, spend time or otherwise have contact with any person.




A MONTH BEFORE I first met Saba, I found myself at Southampton Crown Court sitting opposite two men who were speaking at length to one another while successfully ignoring me. It did not matter how intently I watched them – followed the jabs of their hand gestures, the furrows of their brows, the rise and fall of their voices – I was unable to understand anything they said. Eventually I held up my hand to stop them.

‘Please, Mr Khan, as I said before, your job is not to advise my client, nor discuss the evidence with him. Just tell me exactly what Mr Begum’s answer is; no more, no less.’

The interpreter, Mr Khan, turned to me. He looked indignant. ‘I trying, Madam, but he wants talk with me about its case,’ he said, gesturing to my client, whose eyes flicked from him to me. I had been trying to extract the details of a fight outside a pub in which my Pakistani client – due to begin his trial for grievous bodily harm at any moment – had fractured a man’s eye socket. The complainant’s drunkenness and resulting concussion meant that he could barely remember a thing about it. The only witness willing to give a statement was a security guard who had been standing outside the pub, although he had been dealing with another fracas and had not seen the blow. My client’s description of what had happened would, therefore, be largely unchallenged. He had every chance of being acquitted and walking free if only he were able to explain himself. If he could not do that and was convicted, then his life would be changed for ever. He would almost certainly be sent to prison, but he also then risked deportation back to the country of his birth after his sentence was over. I leaned across the table, urging him to look at me.

‘Mr Begum. When the other man was shouting at you, how did you feel?’

Come on, I thought, willing him on. Give me the words I need to save you: I was terrified. I didn’t understand him. The man was much bigger than me and very aggressive, waving his arms around and shouting loudly. He came towards me. I thought he was going to hit me. I was trapped, there was nowhere for me to go. So to get him away from me, I hit him before he could hit me.

If the jury decided that the cracking of Mr Begum’s knuckles upon another man’s face was a reasonable and proportionate defence against an oncoming attack then he was entirely within the law, no matter that his was the first fist to swing. But my client had to say the words himself – I could not give them to him, no matter how much I wanted to coax them out.

I watched helplessly as Mr Khan turned to my client, drew a breath, and spoke urgently and unintelligibly to him. The translation lasted a long time and required much gesticulation. Mr Begum began to speak, directing his answers at Mr Khan, who made grunting noises in response, nodding and shaking his head in turn. I cut in. I could hear the frustration in my voice but I no longer cared.

‘Mr Khan, have you asked Mr Begum my question?’

Mr Khan turned and, imperiously, replied, ‘I am just doing so, Madam—’

‘It’s just that your interpretation seems a great deal longer than my question. Can you please just tell me what he said – it is very important that I have his instructions.’

Mr Khan’s face twitched. He swept his hand towards Mr Begum.

‘He said, he hit the man.’

It was only the beginning of the week but already I wanted to close my eyes and rest my forehead on the cool tabletop. Before I could reply, Mr Begum’s name blasted out of the tannoy, summoning us into court. I started to my feet, grabbed my wig and flipped it on to my head. This trial was going to start whether we were ready for it, or not.

I glanced up at the courtroom clock. It was already 4.30 p.m. and the prosecuting barrister was only now beginning his cross-examination of Mr Begum. There was every chance the trial would spill over into a third day. Mentally, I ran through my diary for the week. I would have to call the clerks on my way home and ask them to return the case I had on Wednesday to another barrister. There was still a chance we might finish Mr Begum’s trial by tomorrow. If I returned Wednesday’s matter now it would leave me out of work and pocket. But I couldn’t risk it – the clerks needed to know now so they could find another barrister and get the papers to them in time. I tried to remember what Wednesday’s case was. A hearing in a family matter – the father had applied for residence of his infant daughter. I was representing the mother. I remembered that the solicitor’s letter had explained she was from Bangladesh and spoke little English. I looked up at the witness box as Mr Khan and Mr Begum were reminded by an irritated judge not to confer before the defendant answered questions, and felt weary at the prospect of taking on another case where I could not understand anything my client said.

Mr Begum’s case did run into Wednesday, but only just. Word by painful word his evidence came out. I was therefore able to say, in my closing speech to the jury, that Mr Begum was the man under attack. The words were the ones Mr Khan had given us on Mr Begum’s behalf, but in my order, with my emphasis and in my voice. By midday the jury had returned a sharp, short not guilty verdict. I left court relieved, and waited in the corridor. Mr Begum appeared, grinning.

‘Thank you, Madam,’ he said, grasping my hand. ‘I am very thankful for everything you did.’ It was the first time I had heard him speak English and, although his accent was pronounced, his grammar was perfect. Mr Khan appeared silently alongside him, proffering me his timesheet to sign, then the two men set off down the courthouse stairs together, chatting in their shared language. I watched as Mr Khan clapped my client on the back and laughed, and wondered, for a moment, if I had just been duped. And, maybe, whether the jury – who had been told they were bound by law to give Mr Begum the benefit of any doubts – had too. I walked back to the robing room, feeling uneasy. Had Mr Khan helped my client win by telling him to give evidence which he knew would help his case? Or had he simply tried to explain the nuances of each question, knowing that few direct translations could catch the secret meanings so often hidden within a word? I would never know, but I thought of all the others I had represented who had given evidence without a translator. Those clients who spoke in their native tongue and were assumed therefore to know the right words but, so often, did not. Was I, in some form or another, their interpreter? It was my job to find ways to draw from my clients what they needed to tell the jury, what they had thought, how they had felt. And then, at the end of the case, to wrap my client’s words up in my own so that their story was told with a fluidity that theirs did not have. So maybe, I thought as I tapped the code into the robing room’s keypad, that really made me no different from Mr Khan after all.

When Asif Choudhury led a procession of his relatives into Saba’s house, the first thing she thought was that he looked like a pop star. He was older, tall, heavily built and exotic in his worldliness. His dark hair was thick and combed back. He smiled at her and she looked away, flushed with shyness. This man is going to be my husband. She said the mantra silently to herself, in case repetition could reinforce its truth. A few days later, when the marriage ceremony was over and their relatives had drifted away, Asif boarded an aeroplane back to England. Left alone with her family, Saba feared the whole thing might have been a dream.

Eight months later, Saba’s uncle met her from the airport on the outskirts of London. The next day he drove her north to her new home, and her new husband. Saba’s uncle was married to her mother’s cousin and Saba did not know him well, but he and his wife were the only relatives she had here and she was grateful to them. Her belongings were to follow, so Saba arrived with only one bag of her most precious possessions. It was February, and a foreign grey chill seemed to penetrate through her as she and her uncle walked up the path of the modest terraced house. The front door opened to a pulse of artificial warmth, and Saba could smell cooking that seemed at once familiar and strange. Before her in the gloom of the hallway stood her new mother-in-law. Saba had met her before, of course, at their first introduction and then at the wedding, but away from the heat and light of Bangladesh and the encouragement of her parents, she seemed unrecognizable. Mrs Choudhury was slightly shorter than Saba, but her wide frame and authoritative air made her seem indomitable. After her uncle had left, Saba identified the sensation tugging at her since she arrived in the small house that was now her home. It was fear.

Asif’s first act of unpredictable violence seemed to Saba afterwards so insignificant that, later, when her lawyers asked her to tell them everything, she almost left it out.

It was a few days after she had arrived in England. She and Asif were sitting beside one another on their bed, and Saba was absorbed in competing sensations of excitement and strangeness as she tried to grasp that this man was actually her husband. He was scrolling through music videos and Facebook profiles on his mobile phone as they tried to navigate and blend their different worlds. Saba, excited that they might share a love of music, darted across the room to her bag and came back with a book: an album of sorts, into which she had stuck pictures of Bollywood singers and actors she admired. Glued into the middle was a ticket. Saba and some friends had travelled to see their favourite singer in concert and, afterwards, they had waited until he appeared from backstage. With professional ease he had taken the ticket from the pretty, diminutive girls giggling in front of him and, turning it over, had written a note to them. He had signed it with a flourish of kisses underneath his name. As Asif flicked through her book, Saba felt glad that it might make him think her more worldly than she feared she was.

‘What’s this? Who wrote this?’ he asked, tapping his large finger on the page with the ticket.

Saba dipped her head, coyly pleased. She began to tell the story, but before she could finish she realized that Asif was on his feet, shouting words in English that she did not understand. As she watched, he held her book up and began to rip pages from it. He tore out the ticket and shredded it; then he did the same to other pages, yelling, hurling the scraps of paper towards her. Saba watched him, frozen and confused, as the pieces floated impotently to the floor. She became aware of someone else in the room – Asif’s mother – who rounded on her son and ushered him away down the stairs. As he left the room, Asif turned and ripped the spine of the book in two, flicking the pieces at Saba. She flinched away, and when she turned back he had gone. Scattered over the carpet were glossy scraps of colour and dancing limbs, and fragments of kisses on the back of a torn-up ticket.

Just over six months after arriving in England, Saba discovered that she was pregnant. Her daughter, Nazia, was born the following March as rain sluiced down the hospital window. In November the same year, Asif’s mother took Saba to the doctor. The appointment had been booked to confirm that the pain and bleeding that had crippled Saba over the past two days had, as she suspected, been the end of a second pregnancy. It was a pregnancy she had not wanted, but she tried not to acknowledge her guilty relief that it was now over. The doctor handed Saba a plastic pot and waved her down the corridor to the lavatory.

Saba sat in the cubicle and looked at the back of the door. On it was a sign, laminated and in many languages, one of which was her own. It was not the first time she had seen it. Every time she had come for her antenatal appointments and afterwards with Nazia, the doctor had given her a plastic pot and sent her to this bathroom.


If you are the victim of domestic violence but cannot

talk to us, tear off the strip on the label of your

urine sample pot and we will get you help.



From the beginning of their marriage Asif had been violent, but once he saw his child growing inside her his physical abuse of Saba stopped. Instead he found other ways to wear her down. He found fault with her cooking, her cleaning, the way she did the family’s chores. Her very presence seemed to irritate him. Once Nazia was born the physical aggression returned, but because each individual act of his seemed to Saba to be somehow her fault, she tried to discount it. He pushed her off her prayer mat because she had not been listening to him. When she blocked his view of a football match on the television, he kicked her hard on her shins. He grabbed hold of her long, glossy black hair and pulled her back towards him if she turned away while he was shouting at her. After a time, pushes turned to punches, hair-pulling to dragging, a grip on the wrist to an arm pushed up behind her back. And at night she had to lie with him and allow her body to be used for his pleasure and her duty because, as he told her, she had not yet borne him a son and this was what a wife – his wife – needed to do.

Then, one shocking, shuddering day, while Nazia played on their living-room floor Asif held a kitchen knife to Saba’s throat and she thought she was going to die. She knew then that if she didn’t leave, he might kill her.

Whenever Saba left the house her husband, mother-in-law or another relative would go with her, explaining that she needed their interpretation. The front door was generally kept locked. She was able to speak to her parents and relatives only on a telephone kept in the downstairs hall next to the living room, to ensure minimal privacy. Asif refused to buy her a mobile phone, saying he could not see her need of it. His mother ruled over the family’s finances. The trip that Saba was supposed to be making back to Bangladesh to introduce her infant daughter to her parents – fearing her elderly and unwell father might die without ever seeing Nazia – was continually postponed until, eventually, Saba stopped asking. In any event, even if she somehow found the money herself she would be unable to go – Asif had handed over her passport to his mother when she first arrived and she had not seen it since.

A few weeks after Asif threatened her with a knife, the postman rang for a signature on a parcel and Saba saw her chance. She answered the door with Nazia in her arms. As the postman climbed into his van and drove away, she walked swiftly down the path. Then, as she reached for the gate, she felt a burning pain in her scalp – it was someone grabbing her hair, pulling her back. She cried out and raised her hand, letting go of the gate, as her mother-in-law dragged her back towards the house and inside. Saba wept as she watched Mrs Choudhury lock the front door and take out the key. It was later that night that Saba began to bleed.

Now she stared at the perforated strip on the label of the sample pot in her hand. She caught the edge of the strip and pulled it free, folding it up and flushing it away with the contents of the bowl. She did not know that the urine sample was not needed, nor that the doctor who had watched her over the months – always flanked by her husband’s family, who spoke on her behalf – had noticed the grip marks on her forearms and the shadows under her eyes, so had asked Saba to give a sample every time she came in the hope that she would read the sign on the back of the door. When Saba returned to the doctor’s room, neither looked at the other as she handed over the pot, wrapped in a paper towel.

Things then seemed to happen so quickly that, afterwards, Saba’s memories became confused. She remembered the doctor asking her mother-in-law to leave the room with Nazia, claiming that Saba needed to undress and be examined. Alone, in broken English, Saba told her: yes, she wanted the police to come and get her. She remembered the knock on the door of the house; being taken with Nazia to the police station in the back of their car. Somehow her uncle and aunt arrived and took her back to their house in the suburbs of Reading. Asif, she realized, must have called them. She found out afterwards that they had told the police that Saba did not want to press charges; she just wanted her husband to leave her alone.

For a time, things seemed to settle. There was no contact from Asif and, although her aunt and uncle’s house was crowded, Saba began to feel as though it were her home. But then her aunt and uncle told her they had spoken to the community elders. Asif wanted a reconciliation. He wanted to see his daughter and he wanted his wife back, and they had agreed that she must try to work things out. Nazia’s first birthday was coming up; Asif must see her then. After all, they reasoned, Asif had not been violent to Nazia, and he and Saba were still married. She was still his wife.

A few weeks later Saba found herself in her uncle and aunt’s car, staring at newly budded trees silhouetted against a pewter March sky. Nazia slept in the car seat beside her. All Saba’s senses warned her that she was heading towards danger, but her fear was masked by her sense of shame at her failure to make her marriage work. She reasoned that Asif was not a drunkard like some other husbands. He had a job and could provide for her. She felt the weight of the pressure to return to him and could barely breathe beneath it.

Saba stood on the doorstep behind her uncle and aunt, a sleeping Nazia in her arms. Asif opened the door, filling its frame, and, without acknowledging Saba, he went to take the child from her. Nazia woke and began to cry. She clung to Saba’s neck, but Asif pulled her off, uncurling her small fingers one by one. Saba watched Nazia’s terrified face disappear inside the house and wanted to go after her, but Mrs Choudhury stepped forward from the shadows of the hallway, talking loudly over Nazia’s screams and blocking Saba’s path. When Asif reappeared with the child Saba saw that she had snot smeared over one cheek and that her eyes were wide with fear.

Afterwards, when she described it to the police, Saba could not recall the order of events. She remembered moving forward, trying to take Nazia, but that Asif had pulled back. There was an argument between her uncle and aunt, Asif and his mother, the row flowing back and forth between the four of them. Asif flung out slurs – that he had a hundred women waiting to marry him, that Saba was a shameful wife and mother, that it would be better if he took the child and returned to Bangladesh to find a new wife to raise her properly. Then, somehow, he was walking towards his car. Saba ran after him, but the latch of the gate had caught when Asif slammed it. She saw him put Nazia in her seat before getting in to the car himself. Had he planned this? she wondered. Had he got Nazia’s passport? Had he got his own? Was this the last time she would ever see her daughter? The latch on the gate finally gave way and Saba flew across the road, her aunt and uncle behind her. She reached the car and banged on the glass of the window with her open hand, over and over. Nazia, seeing her, reached out her arms. When the car began to move, Saba ran alongside it, her hand still on the window, but then it accelerated off and out of her reach, turned the corner and was gone.

The police found Asif two hours later, parked a few streets away. Saba never found out why. Maybe he had planned to go somewhere with Nazia but something had gone wrong – he never explained. Saba realized then that it would always be like this. She and Nazia were Asif’s belongings, his chattels, to do with as he wished, and he had seen her this way since the day they married. The police decided to take no further action; it was a domestic matter and he had not broken the law, they said, but she should apply to the court for an order. Without it they could not guarantee that next time she would get her child back so quickly.

Saba’s uncle and aunt stopped pressurizing her to return to Asif. His mother refused to give back her passport, so Saba and Nazia settled back into their home, for she had no other form of identification with which to apply for benefits or housing. Then one day a large manila envelope came through the door, filled with papers. Saba’s uncle looked grave as he told Saba what it said. It was from Asif: he had made his own application to the court, asking it to take Nazia from Saba and place their daughter in his care.

Asif made his application in his local court, despite the fact that Saba and Nazia were living many miles away. It was months before the application came before a judge, who confirmed it had been made in the wrong place. Applications should be heard by the child’s home court, he said, and sent the case south. And that was how Saba found herself in the corridor of Reading Magistrates’ Court waiting for me and about to do the bravest thing she had ever done.

The fact I could not cover Saba’s first hearing turned out not to matter. No interpreter had been booked for her and Asif failed to turn up at all. The directions hearing was adjourned for a further six weeks and, by the time I found myself walking over mulched leaves on the way to court, autumn had slipped into winter. Reading Magistrates’ Court is an ugly, red-brick building, part of which is given over to the family court in which magistrates hear a variety of cases.2 I climbed up the handful of steps into the waiting room of the family court, which was empty except for Saba and a man whom the usher said was our interpreter. They were sitting apart from one another and it seemed they had not spoken. After introducing myself to Saba and showing her to a conference room, I went back to speak to him. He stood, gracefully. His hair was streaked with bolts of silver and his full moustache, combed and oiled and set upon a kind face, was greying. Later, in the conference room, I discovered he had the gift of quietness, of taking up no room. When he spoke his words seemed an extension of Saba’s and the flow between them became so natural that, by the end of our conference, neither Saba nor I looked at him while we waited for his translation of her words.

Saba, possibly relieved at last to have found a way of speaking, told me everything. She talked about her marriage, arranged by both families, and her descent into invisibility in a country she did not know and was unable to understand. She told me how afraid she was of Asif’s mother, who, as a widow, was entirely dependent on her only son. His sisters were married and had moved in with their husbands’ families, so the burden of maintaining the family was Asif’s alone.

When she had finished, I began to set out the court process for her. I watched her horror as she realized she must tell her story all over again in court. The words would be written down into a statement, I explained, and – because all family proceedings were in a civil court rather than a criminal one – the magistrates would treat this statement as her evidence. But then she would have to stand up, take her oath and be questioned on its contents in court. Tested, challenged, asked to give details and specifics, told that she was wrong, told that she was lying. And she would have to do all that with Asif in the room, watching her. She had not told her uncle and aunt everything that had happened, she said, nor her parents. They would say that these were private matters, to be dealt with in the community, not for the ears of strangers. She was terrified of the consequences of disgracing her husband in public and the impact of this dishonour. I understood, I said – thinking, how could I? – but the Children and Family Court Advisory and Support Service (CAFCASS) officer had written a letter to the court saying that Saba had left her husband because of his violence.3 The officer, I told her, had made it clear that before the court could decide where Nazia should live it must determine whether or not this violence had taken place. This was the system, and there was no escaping it.

The CAFCASS officer was concerned about Asif’s abduction of Nazia and had recommended that her passport be held by the court until the final decision was made, in light of the fact that Bangladesh was a non-Hague Convention country. What this meant, I explained as gently as I could, was that if Asif did take Nazia to Bangladesh, it could be very hard to get her back. I looked at Saba sitting opposite me in silence and thought how frail she seemed, like a trapped bird. We would go into court, I said, and I would tell the magistrates that Saba contested Asif’s application and wanted Nazia to live with her. I would confirm that there had been no contact between father and daughter, as Saba was too frightened that Asif would try to take Nazia again. And I would tell them yes, Saba had made allegations of domestic violence, and yes, she wished to pursue them.

‘If he disputes the allegations, the magistrates will order a finding of fact hearing,’ I said carefully, sliding my file towards me.4 ‘This is a hearing where we need to prove that what you allege is more likely to have happened than not. Then, after the contested hearing, the magistrate will order a full CAFCASS report to decide what impact the findings have on Asif’s application.’ I stood up, watching her. ‘I know it’s very, very difficult, but I promise I will try to make it as easy as I can. Lots of breaks and things.’

Lots of breaks, I thought, as I went to find Asif’s barrister. What use was that? If this were a criminal case, any allegations of domestic abuse would have been given in a private room to a police officer carefully trained to deal with them. Saba’s evidence would have been recorded and, during any ensuing trial, she would need never to be in the same room as Asif. The witness room is usually kept far away from the courtroom to ensure a complainant’s and a defendant’s paths cannot accidentally cross. Her cross-examination would take place via a video link or, if she wanted – as some complainants do – to see the jury and for the jury to see her, so that she can look them in the eye and say Please believe me: I am telling the truth – then a screen could be placed around the witness box, shielding her from Asif’s view. This means that, unlike in a family case, when she gives evidence about the violence to which she says he subjected her, she does not have to see him glare, unblinking, at her, or silently run a finger across his throat.

So too, were this a criminal case involving a defendant accused of domestic abuse who was representing himself, all questions put to Saba in the courtroom would come through the mouth of a lawyer.5 Such a defendant is, by law, prohibited from asking the questions of his alleged victim himself. Instead a barrister is instructed by the court to cross-examine on his behalf.6 I know – because I have done it – that to be summoned to court by a judge to cross-examine a witness with questions that are not your own is an odd experience. But it is nothing next to the horror of watching, as I have also done, women in the family court forced to withstand questions that challenge their allegations of violence – physical, mental and sexual – asked by the very person they say has perpetrated it. Restrictions on legal aid have meant regularly arriving at the family court to find my opponent is a litigant in person – representing himself – and I then have to return to my conference room to warn my client gently that, if she wishes to pursue her allegations of domestic violence to a contested hearing, she must understand this will involve the unthinkable prospect of being cross-examined by the person she fears most in the world.7

There is little practical difference between a fact-finding hearing in a family case and a criminal trial, except one. My family clients are not witnesses in their case; they are parties to it. They are parties even if they did not make the application or want to come to court.8 They are able and entitled to have a momentary shield for the purposes of giving evidence, but how can this help them when, in the time it takes to get to that point, they will have been forced to wait in the same queue into court, sit in the same waiting room, eat in the same canteen and sit in the same courtroom, along the same bench, from the person they accuse of abusing them? It may be that the only solace in this experience comes when the court believes their version over their abuser’s. But when the judge or magistrates find my client’s allegations proved and she folds herself into my arms like a child after a nightmare, or when I stand as a human shield as my opponent knocks over chairs, or throws jugs of water, or rages at the unfairness of it all, it can feel a hollow victory. It is all too easy for the law and lawyers to loop around and over a litigant in person, even when trying not to. Advocacy is not an art form; it can be learned, but too often in these cases I watch my opponent stumble through papers, emotion and frustration fogging their mind. Then they sit down, defeated and confused, knowing they will later remember all the questions they wished they’d asked. After it has finished I am left with the overwhelming sense that, even if I believe my client’s evidence to be true, the hearing was not a just or equal one – and that, as far as I am concerned, means that everyone has lost.

I found Asif’s barrister in the advocates’ room, on her phone. She waved me over.

‘Sorry, sorry, just on the phone to my sols. Client’s not coming, I’m afraid.’

I weighed it up. This would be the second unsuccessful hearing in a row and the magistrates would not like it, but I also knew that any delay would work in Saba’s favour. The longer the period since the last contact between Nazia and Asif, the more careful the court would be about reintroducing it. They were unlikely to find another hearing slot for many weeks and the time would enable Saba to regroup: to find her strength, to continue learning how to live alone. This would serve her well if, in many months’ time, she were forced to convince a court that she could raise Nazia by herself.

‘Any reason why not?’ I asked, as she finished the call.

She looked embarrassed. ‘He’s buggered off to Bangladesh. A holiday, apparently. Obviously I read the solicitors the riot act for not telling him he couldn’t go. They gave me his number, so I’ve spoken to him and have instructions. I’ve told him the court’s not going to allow contact to start without a fact finding, given that he disputes everything your lady is saying. So – we might as well just go ahead and order statements and get it listed, agreed?’

I arched an eyebrow but said I did, then returned to the conference room to tell Saba that Asif was not coming and watched her shoulders drop in relief.

As the printer poured out hot pages, I fanned them out on the table. Saba and Asif had both filed witness statements, his in reply to hers, and behind each one lay another, translated into Bengali, its lyrical script jarring against the brutality of its subject. There was also a Scott Schedule: a table of columns listing Saba’s allegations and Asif’s response – a catalogue of suffering, boxed into black and white. The schedule ran over two pages and I scanned through it, realizing with irritation that Saba’s unwieldy statement seemed to have been replicated verbatim within the schedule by the solicitors. There is no limit to the number of allegations a party can make against the other, but often solicitors will pick the most serious, taking the view that the court has limited time. That decision, however, is hard to explain to the person for whom all violations have felt far from minor. There is a temptation to put everything in and let the barrister in court field the temper of a furious judge who says they cannot possibly get through all the allegations in the time allocated – that they must be halved, there and then, much to the despair of a client who has prepared herself to face the lot.

I read through Asif’s column in reverse order: denied, denied, denied. Then I got to the top, to the very first allegation. It was the smallest of them all: Tore up the respondent mother’s book. Asif’s response: agreed. In his witness statement he had given no explanation or account except that he did not like the fact that his wife had a note from another man. There was no repentance or regret: it seemed he had thought little of it. And in that moment I knew he could be caught. In that one casual admission Asif had betrayed what he thought about Saba. Her belongings, her past, her present and her future were his to do with as he wished – to control through violence and fear and, if he felt like it, to destroy. He knew he should not have beaten her, so he denied it, knowing it was her word against his. But for him the destruction of his wife’s favourite thing was reasonable, given that it now belonged to him, because she did too and he saw no issue with admitting it. As I looked at the page I was furiously glad that the solicitors had not edited this allegation out as they so easily might have done, for Asif’s admission would – I hoped – be the one that undid him.

Saba sat in the witness box, her eyes fixed somewhere beyond me in the corner of the room. The radiators clanked, trying to pump out heat, but the courtroom still felt cold. In the witness box Saba seemed even slighter than usual. I glanced to my right and looked at Asif sitting next to his barrister. His eyes were fixed on Saba. The interpreter stood silently beside the witness box, wearing his usual pressed tweed suit. I wondered if I should ask him to put the question to her again. You have alleged that your husband raped you – when did this first start? Then Saba looked straight at me, fixed me with large eyes, and began to cry. I glanced at the magistrates, wondering if I should urge a break, but was interrupted by the interpreter. His voice was strained.

‘Your Worships, I must say this. I am finding it hard to exactly translate her answers.’ He paused and drew from his breast pocket a handkerchief, which he passed quickly over his face. He looked towards the magistrates and I noticed his expression had changed. He seemed to be struggling for the right words. ‘In truth, Your Worships, it is not in our culture for a woman to speak to a man of these things, to speak of these things to a stranger. I think she is finding it hard to tell me everything, to give the details she is being asked for.’

For the briefest moment he glanced at Asif and then away again, expressionless. I wondered what he thought. Did he condemn Asif for the way he was accused of treating his wife, or did he disapprove of Saba talking about such private things in public? He spoke again, breaking the silence. ‘And there are also, you see, many things she has said which I cannot properly interpret. She has told us of being pulled from her prayer mat by her hair. But the word she has used to describe how she felt has no direct translation: she was ashamed, but also he broke her prayers and so she felt she had offended her god. The way he did it, by her hair, means more in our culture than yours.’

Before the magistrates could respond, Saba began to speak and, almost without pause, the interpreter switched back into her voice, drawing us into the horror of her marriage.

When she had finished her evidence it was Asif’s turn. He was wearing dark blue jeans and his stomach bulged against the buttons of his white shirt. Together with his clothes, his accent – of Bradford, not Bangladesh – made him seem a world apart from Saba. Watching him give evidence after Saba I could see only the gulf between them, and his advantage over her.

In cross-examination his denials were short. Saba, he said, had simply made it all up. Then he added, almost as an afterthought, something that made me pause. Saba’s family, he said, had told him many times that she wanted to return to him, but they kept pushing the date of a reconciliation back. And so instead he had decided he must come to court. And in that moment I saw what Asif’s case was really about and rebuked myself for not having seen it before. Asif’s application was not about his daughter – it was about Saba and his control over her. He could not, by law, force Saba to live with him, but he could ask the court to give him Nazia, knowing that, if it did, Saba would surely follow. She would not be without her child, and Asif knew it.

‘Why did you rip up the book, Mr Choudhury?’

‘It had a note in it, to my wife, from another man. Like, a love note. I wasn’t going to have that.’

‘The note was written before you met?’

‘Yes. But she was my wife now, wasn’t she?’

‘And so when you married, what was hers became yours?’

‘Yes. That’s how it is in our culture.’

‘To do with as you wished?’

‘It’s natural. She knows and I know what her role as a wife is.’

‘A page of the book offended you, so you tore the whole thing up?’

‘I’ve already admitted that, haven’t I?’

‘Her book, her possessions, her body, her freedom – they all belonged to you …’

‘Look, it’s different. Islamically, the wife has only duty for her husband, whether she does it willingly or not.’

Click. Got him.

I watched carefully as the magistrates filed back into the courtroom and took their seats. They had been deliberating for nearly two hours and I was nervous that my confidence had been misplaced. Unlike a jury, who are prone to scowl or nod and smile during a case, most magistrates have learned to adopt a mask of professional objectivity. Very rarely do they give any sign that they will find in your favour, but experience and observation have taught me that there is a silent language – a lightness to the face, a twitch, the slightest tip of a head to one side – which hints at agreement. There is one similarity I have found between juror and magistrate. If either is prepared to look at my client as they walk back into the courtroom to give their verdict – to meet their eyes with an open face – then I know we are safe. That afternoon, as the magistrates settled themselves in their chairs, they looked towards Saba and all three of them smiled.

After they had declared that they found each allegation proved, the lead magistrate looked directly at Saba. Saba Choudhury, she said, had offered little independent evidence in support of her allegations. However, her cultural background, her lack of English, and the bullying and oppressive atmosphere in her family home would have made it exceedingly difficult to confide in anyone about the abuse she had suffered. When questioned at length about the allegations she had answered all that was asked of her, despite her obvious distress. The magistrates found that Saba had been brave and honest. Her evidence, and the way in which she had given it, ensured that they were more than satisfied she had told the truth about what she had been subjected to at the hands of her husband.

I glanced at Asif, but he was staring straight ahead. Later, after the hearing had finished, he strode from the courtroom. Saba, the interpreter and I then swung open the doors to discover Asif had already gone. Although I did not know it then, that day would be the last time I ever saw him.

Saba stood before me in the empty corridor as I checked that she had the date for the forthcoming directions hearing, at which the magistrates would decide what should happen next. She did not look at me as the interpreter translated my words, and I wondered if she understood what had just happened. Then, without warning, she staggered backwards on to a chair, put both hands over her face, and wept.

As I walked from court to the railway station in the late spring afternoon, I pictured the noble face of the interpreter and wondered what he felt, and then remembered the case of Mr Begum and Mr Khan. I wondered if I had been wrong. Maybe, in fact, the law is about more than words and language and weaving a clever argument from the pages of a law book. Maybe it is about more than being able to tell a good story. For, at its heart, the law is about humanity. It is about the thousand little flecks of perception and judgement that spin through the air in a courtroom, across language and class and gender. It is the reason we do not try cases on paper alone, but instead insist on holding up living, breathing flesh, and testing each side with equal strength. And, when we do that and we do it well, I believe that, more often than not, justice is done.

Six weeks later, I arrived at court for the directions hearing. It was, I realized, almost exactly two years since Saba had been rescued from her marriage. I saw Asif’s barrister coming out of the advocates’ room towards me, her face full of apology. She had just been told, she said, that her client had gone back to Bangladesh. She couldn’t get to the bottom of it, nor could she get a date for Asif’s return. She realized that without instructions she had to come off record. She would make the application and leave me to it. She raised both her hands, palms up, and rolled her eyes.

Saba and I sat alongside one another in a conference room. Over our shoulders the interpreter translated the new CAFCASS letter, which had been filed with the court the day before. The letter was blunt. In light of the findings of fact, contact between Nazia and her father should remain suspended until a full CAFCASS report could be done. The court should strongly consider making a Residence Order in Saba’s favour to ensure that she was protected in case Asif tried to take Nazia a second time. I put down the letter and told Saba not to worry – Asif was not coming today. He was back in Bangladesh.

Saba looked at me with an expression I could not read. ‘He is in Bangladesh?’ she asked, in English.

‘Yes.’

‘He want a divorce. He go to find a new wife,’ she said, quietly.

I did not know what to say. If that were true then surely it was a good thing – now Asif would leave her alone. I looked up at the interpreter.

‘She is ashamed, I think.’ His voice was kind. ‘She is afraid of embarrassing her family. She is afraid that no one else will want her now.’

I looked back to Saba, who held my gaze for a moment then reached down to her bag and drew out several large envelopes. They had been sent by Asif – pages from a sari catalogue, the women torn in two. In broken English and translated Bengali she explained that a torn sari represented dishonour. She had, by talking about their marriage, dishonoured Asif and he wanted her to know it. She had not thought he would come to court that day, nor that he would come any other day. He had been humiliated by her and had told her family she was no good. He did not want her any more. He wanted a divorce. She was worried about Nazia, about her not having a father, but feared that because she was a girl she mattered less to Asif than had she been his son. For him it was never about being a father; it was about owning them. If he couldn’t then he was not interested. But if the court could force Asif’s mother to release her passport, then Saba could start to build a new life for herself in this country with the support of her uncle and aunt. She could not go back to Bangladesh, not now. Not with the shame of divorce encircling her.

We went into court and I told the magistrates of Asif’s request for a divorce, of his harassment of Saba, and of her suspicion about why he was now back in Bangladesh. The magistrates granted my request for a Residence Order in Saba’s favour and decided that the onus to bring the matter back to court must now lie with Asif. If he did not do so within three months, his application would be dismissed. Saba’s passport must, they said, be handed over to her solicitors immediately.

In the crowded waiting room outside court I said goodbye to Saba. Then I turned and shook the interpreter’s hand, thanking him for his help, and noticed the slim elegance of his fingers, his skin smooth and cool. I felt suddenly overwhelmed with gratitude for what he had done and how he had done it. The two left the courthouse together as I packed up my bags, and I waved them goodbye, but I was walking to the station in the same direction and I soon caught up with them. They were winding their way through the weekday market, past the stalls full of early Christmas decorations. Something made me slow my pace and lag behind to watch. Saba’s frame was slight against the swell of shoppers around her, but she seemed, despite her obvious difference from everyone else, entirely within herself in a way I had not noticed before. The interpreter was wearing the same tweed suit, immaculately pressed, with seams running down the front and back of his legs in the manner of my grandfather. I could see that they were talking by the way their heads inflected towards each other, and then I saw Saba turn to him in response to something he had said. There was something in the way she dipped her head that made me stop walking and leave them alone as they carried on without me, unaware I was watching them, until, eventually, they were swallowed by the crowd.
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Bournemouth Crown Court


Theft Act 1968

Section 9 – Burglary

(1) A person is guilty of burglary if—…

(b) having entered any building or part of a building as a trespasser he steals or attempts to steal anything in the building or that part of it or inflicts or attempts to inflict on any person therein any grievous bodily harm.




MANDY WHITE’S BREATHING was noisy. She groaned and puffed as she bent her large bulk against the wheeled frame she was pushing. The usher hovered behind her, his arms slightly outstretched as though to catch her if she fell. In a moment of excruciating farce, the pair attempted to manoeuvre the contraption around the corner of the bench where I and the prosecutor sat, trying not to look. Mandy White moved the frame forwards and backwards in slight increments within the narrow space, before a final rough shove allowed it to pass through. The usher then guided her to the chair which had been placed at the bottom of the witness box. Mandy White, we had already been told, would not be able to climb up the small steps to the witness box. She sat down heavily, letting go of the frame, and the usher, visibly relieved that the ordeal was over, pushed it to one side of the courtroom. Now she was seated before us, I allowed myself to study her properly for the first time. She was extremely large and her age was hard to guess – she could have been anything from forty to sixty, with a face that mapped life’s hardships in its lines. Her skin was florid, worsened by the hennaed redness of her short-cropped hair. A roll of pallid flesh had escaped between her top and the waist of her leggings and I found myself transfixed by it. To reveal herself in this way seemed a painfully intimate thing to do and I wondered whether she was unaware of the exposure, or too embarrassed to readjust her clothing, or whether she simply did not care.

The judge leaned down over his bench and urged Mandy to ask for breaks if she needed them or if she was uncomfortable. She stared back at him with an expression somewhere between nonchalance and surprise. I glanced to my right, watching the jury as they took her in. They had just heard the prosecutor’s opening speech and were now able to fit Mandy’s face into the silhouette of victim. Now they could imagine her fear as my twenty-one-year-old client, Raymond Baker, and his seventeen-year-old sister, Daniella, barged their way into Mandy’s ground-floor flat on the estate where she lived.1 They could visualize how frightened she must have been when the intruders loomed over her, fists raised, yelling at her of gangs and guns and what they would do if she did not comply. They could picture her face as my client threw her mobile phone into the corner so she could not call for help; how terrified she must have looked as her flat was ransacked until, at last, they found something they wanted – a DVD player – and, with a violent warning, left. The jury could also now picture Mandy waiting helplessly until she was sure she was alone before slowly making her way across the floor to pick up her phone and call the police. I watched as a few of the jurors glanced to the back of the courtroom where my client sat in the dock, alone. The jury knew why he was sitting there without a co-defendant by his side, because the prosecutor had just told them. His sister and co-accused, Daniella, had already pleaded guilty to the charge of domestic burglary. She had admitted it and, in doing so, had admitted that the prosecution’s case was true. When the jury heard this I had watched a shadow pass over their faces and known what they were thinking: if one of them has already admitted it how can the other possibly deny it? I knew this because, up until that morning, I had thought the same.

Bournemouth Crown Court is a large, long building with a lot of glass, slightly resembling a provincial airport. It was built within the unlikely triangle of a golf course, a regional hotel and a hospital, although the route to the court building, along bouncy tarmac with a row of mini-roundabouts, feels more like the entrance to a retail park. The cost of taking a train and taxi to this court is often equivalent to a hearing fee and so, enticed by the unusual privilege of a free car park, I usually drive instead. The six-hour round trip from London takes longer than the train, but I compensate for the loss of preparation time while on a motorway by rehearsing cross-examination and closing speeches out loud to the passing cars, scrawling corrections in my notebook in traffic jams and at red lights.

Four months before Raymond’s trial began I was standing in Bournemouth Crown Court’s robing room looking out of the window. It was mid-autumn. An Indian summer had stretched on long after the leaves had begun to fall and the weather was warm. The sky was mottled with clouds, puffy white against the blue, like a baby’s mobile. On the table in front of me was the slim bundle of papers for Raymond’s plea and case management hearing in court that morning.2 On top of them was the document I had prepared for the court setting out Raymond’s defence, even though I doubted that the matter would ever get as far as a trial. The evidence against him was so strong that Raymond clearly had to plead guilty, I thought as I walked over to the mirror by the robing-room bathroom and took off my suit jacket. The courthouse heating appeared to be controlled by month rather than temperature and the robing room, busy with barristers getting ready for their cases, felt stale and close despite its size. Breaching unspoken protocol, I had worn a trouser rather than a skirt suit so that I did not have to suffer the heat of tights. My fitted T-shirt meant that the starched white collarette I wore in court fitted far better than had I worn a shirt, but the act of undressing in front of everyone – of taking off my jacket to fix the bib into place – always felt exposing. I shot a look in the mirror at the collection of barristers, all men, strewn around the room and I wondered if any would watch as my arms reached upwards to fasten the Velcro at the back of my neck or, worse, whether any – as had happened one unbearable morning – would go so far as to offer unwanted help. I willed them to ignore me and made the motion as quick as I could before my jacket and gown restored my equality.

I had given Raymond and Daniella’s case little thought that morning. I was due to appear in two other matters, all listed at the same time, all in different courts. As soon as I arrived I tried to find the clerk in each of the three courts – to beg leniency and to persuade them to check that I had finished in one case before they called the other on. One of the hearings was straightforward: a bail application by the defence, which I was prosecuting. I had already collected the papers from the Crown Prosecution’s room on the way up to the robing room that morning and reasoned that, at least from what I had seen, the defence’s application was a hopeless one. The defendant was a drug dealer. A week after his release from prison he was found on his usual corner by the police, who promptly chased him down the road. As he ran, small wraps of crack cocaine fell from his trouser leg in a narcotic paper-trail, but when he was caught the defendant improbably claimed he knew nothing of them. He said that the three pairs of underwear he was wearing were not, as the police suggested, to hide his drugs, but were in fact protection against the possibility of being kicked in the balls. My other case involved the defence of a client equally committed to his innocence in the face of overwhelming evidence against him. A middle-aged businessman accused of a complicated fraud, he was, I knew, determined to fight it all the way to trial. Like others I have represented charged with similar offences, he was difficult to deal with. Convinced of his superior intellect, it was clear he was sure he could outwit the court as he thought he had outwitted the police. He would slip and slide around my challenges with convoluted explanations and a smug confidence designed to deflect. It was an exhausting process and meant I would struggle to have enough time with Raymond. But, I reasoned, Raymond’s was a straightforward burglary – a young guy and his sister, both with criminal records, up against a disabled middle-aged lady. They had no alibi for the afternoon. My client had been interviewed twice: once at home and afterwards at the police station, whereupon he changed his story – correcting his denial of ever going to Mandy’s flat once he knew his fingerprints had been found all over it. He must surely see that he should plead guilty, I thought; it would be madness not to. Usually I would have sought out my co-defending barrister – worked out what she was doing – but she had not yet signed in and I had no time to go to find her. I reasoned I would catch her just before we went into court and hoped she felt the same.

I was trapped for most of the morning with my fraud client and so did not manage to meet Raymond until shortly before his hearing was due to start. He was sitting on one of the spongy blue chairs arranged along the corridor wall and raised his hand like a schoolboy in class when I called his name. I had not expected him to be so slight. His shoulders folded over into his chest and his legs were splayed at an awkward angle, as though his physicality was an inconvenience to him. He was, in truth, already barely visible. The sort of person easily missed, easily passed over. Had he knocked past you on the street, you would have been at a loss to describe him. Early twenties perhaps. Black-skinned, medium height, a slightly built boy with buzz-cut hair.

I sat beside him, perched on the edge of the seat so as not to sink into its soft middle, conscious that I appeared impatient. In truth, I needed him to be quick, to keep up. My other client was in a conference room opposite and was annoyed I had another case, seeing it as a mark of disrespect.

I went quickly through the offence. To make out that the crime was burglary, I explained, the prosecution needed to prove that Raymond had both trespassed and stolen goods. I summarized the evidence quickly, flicking through the statements and interview. Then I pulled out the defence case statement I had drafted. Was this really his defence, I asked him? That the two siblings had gone to Mandy’s address because she had sent them a text message asking them to come, and she had simply offered up the DVD player in lieu of money she owed them? Raymond nodded.

‘So, why did she owe you money?’ I asked.

‘My mum had lent it to her,’ Raymond replied, ‘and I was collecting it.’

‘Great. Will your mother come to court to say that, then?’

Raymond puffed out his cheeks. ‘No way. She doesn’t like the law. I’m not likely to get her to come here.’

I hesitated, wondering whether to push the point but deciding it would be a waste of time. I flicked through the interview, finding the part I needed. ‘Your fingerprints were found in the flat,’ I said. ‘And you say that’s because your mum cleaned for Mandy sometimes and you went to help?’

‘That’s right,’ Raymond replied.

‘So why did you lie in your first interview and say you had never been to her flat before?’ I glanced up at the court clock hanging on the corridor wall.

‘I was scared,’ he said, staring at his hands. ‘I was at home and I didn’t want the law to arrest me. I just wanted him to go. To leave me alone. It was stupid.’

‘Scared? Why would you be scared? Because you thought you’d done something wrong?’ I asked and he shrugged. I drew a breath.

‘Do you still have your telephone – to prove that Mandy texted you, asked you to come over?’ Raymond, still looking down, muttered that he’d lost it. I did not believe him. He was wasting my time, I thought, feeling the fury of my other client boring through the closed door opposite. Barristers burst through the courtroom’s double doors as the tannoy boomed out Raymond’s and Daniella’s names. Too late, I thought, too late. We’re on.

‘Here, sign this.’ I thrust the defence statement at him. Raymond took the pen I handed him and wrote his signature at the bottom of the page in a childish, looping script. I stood up and beckoned him to follow, rattling through my advice as we walked towards the doors. Credit for a guilty plea: a third off any sentence. The closer to trial, the less credit you get.3 A disabled victim would be an aggravating factor. Not a good picture in court. Called the police straight afterwards. Plenty of evidence. Criminal record. And so on, and so on. Raymond listened blankly, then, as we paused outside the court, he looked at me.

‘I didn’t take it. I didn’t. She gave it to me. Honestly.’

Part of me was relieved. I hated the scramble of pressure, the lingering doubt over whether I had properly advised, properly listened. ‘Fine,’ I said. I pushed open the swinging doors and lowered my voice. ‘You must only plead guilty to something you have done. If you say you haven’t done it then we must have a trial. When they ask you for your plea you say “Not guilty.” All right?’

As we walked into court I felt someone come in behind us. It was Daniella with her barrister. The siblings acknowledged one another briefly as they waited for the dock officer. He ambled towards them, overweight and cheerful, unlocked the dock and motioned for them to take their seats as though he were showing them their way in a theatre. I turned towards Daniella’s barrister, standing to my left.

‘Sorry, I couldn’t find you!’ she said. ‘Here – I’ve done a form.’ With thanks, I took the long form we had to complete and hand in if our client intended to plead not guilty. ‘Look,’ she went on, ‘I’m just covering the case for the trial barrister. She’s going not guilty – for now, anyway. I haven’t done a defence statement. I’ll ask for time to file one, but let’s just say I suspect she may soon have a change of heart …’

I nodded and hustled towards the front of the court, waiting for the barristers in the case before us to leave. The prosecutor had a stack of files on the bench in front of him and I watched him shuffle one set of papers to the bottom and reach for the next on the pile. Sensing I was watching him, he glanced over in my direction inquisitorially. ‘Not guilty,’ I mouthed and shook my head to reinforce the statement. He gave a nod of acknowledgment. I handed him a copy of my defence case statement and he scanned it, blankly. His involvement in the case was unlikely to go beyond today and he therefore needed to know only the minimum of detail. Squeezing behind him, I took my place on his right and began in haste to fill out my parts on the form my co-defendant counsel had handed me. Two sharp raps then sounded as the usher cried ‘All rise!’ and we scrambled to our feet as the judge strode in.

A month after the hearing an email appeared from Daniella’s trial barrister. Not recognizing his name, I looked him up. He was older than me, dark-haired and smiling. He looked good fun: the sort of person it would be entertaining to do a trial alongside. The sort of person whose clients liked the easy assurance of the fact that he looked like, sounded like, acted like a legacy of criminal barristers they knew from page and screen. The email was friendly, polite, but I knew what he meant by it. He thought their account was ridiculous, laughable even, and he had arranged for his solicitor to meet his client, and her mother, and take some sensible instructions. It was a warning, I knew that much. Daniella was going to be told she should plead guilty. If she did, Raymond would be left to have a trial alone, and what hope did he have of convincing the jury that he had not committed the crime if his own sister had admitted they did it? I did not want to gain a reputation as someone who does not advise their client properly or tell them when the evidence against them is strong and they are likely to be convicted. The trial definitely wouldn’t go ahead now, I thought, relieved I had been liberated from the humiliating prospect of calling a disabled woman a liar. I tapped my confident reply: all we needed was one of our clients to plead guilty first, and the other would surely follow.

A month after I sent my email, Daniella stood in court and changed her plea to guilty at a hearing listed for the purpose. She did so alone, for Raymond, my solicitors told me, had not changed his mind. And that was how, six weeks later, Raymond’s name appeared alone on the screen outside court. He was going to have his trial, with or without Daniella by his side.

That morning I found Raymond waiting outside the courtroom. Several other hearings had been listed in front of our trial and so we had some time. I took him down to a quieter space at the end of the corridor, where we sat alongside one another and again went through the evidence. As he answered my questions, Raymond began to fill in his story with colour. He knew Mandy, he said. He and Daniella would go over to her flat, sometimes with his mum, sometimes not. Mandy had Raymond’s phone number – she had texted Raymond asking him to come to the flat and take something in lieu of a debt she owed his mother. She had left the door open for them, invited them in, chatted to them. She showed them where the DVD player was kept and made sure they took the right cable to go with it. She even offered them a bag to carry it home. I frowned as I looked at the notes I had prepared for the trial. A DVD player was the oddest thing to have taken: cumbersome, heavy, not easy to get rid of, worth – should they sell it on – about £20. As well as this, they had found it in a cardboard box in Mandy White’s wardrobe, in her bedroom right at the back of her flat. I looked at Raymond, trying to weigh him up. I could not shake the feeling that there was another story lying behind the one I was being told. This other story might just save him, if only I could work it out.

‘Raymond,’ I asked, ‘if what you say is true, why did Daniella plead guilty?’

Raymond stared down at the blue carpet in the corridor. ‘Her barrister told her she had to. Told her that the evidence was really strong. He said her record was so long that if she was convicted she’d definitely go down. Said this was the only way she’d stay out of prison, if she pleaded guilty, because she’s still a youth and everything.’

I flushed. These were the words Daniella had repeated to Raymond and I doubted they were what the friendly dark-haired barrister had actually said, but the sense of it must have been there. And it was true. Daniella’s record was far worse than Raymond’s. Mostly petty theft, it was scattered with enough incidents of drug possession, light violence and public disorder to mean that a prison sentence was soon inevitable. Despite being four years older, Raymond had only one previous conviction: a shoplifting offence on 24 December a few years ago. Had I looked at the date properly before I asked him the details, I could have guessed his explanation and spared him the embarrassment of admitting that his mother had no money for a Christmas tree and so, for her, he had stolen one.

‘Sarah Langford?’

The voice startled me. It was deep and assured, and I immediately recognized it as belonging to Stanley Sharp, the prosecutor. He stood over me as the court traffic of barristers and defendants and police flashed past behind him. He was one of a collection of well-known figures on circuit, part of a cohort of men who swelled the corridors and robing rooms with jokes and teasing and swagger. I knew him, of course, although he did not recognize me.

‘Yes, hi, hello.’ I rose and stood, matching him in height. I suspected from the unmarked papers under his arm, still neatly tied up in pink ribbon, that he had done little by way of preparation for the trial; that he had thought there was no need, such was the weight of evidence against my client. ‘Can we have a word?’ He motioned with his head in the direction of the robing room further down the corridor.

We did not go in. I stood alongside the keypad to the door as Stanley leaned back against the wall. His demeanour was of someone used to getting his own way, who knew his superior age and status was an advantage in a situation like this and was working out how hard he should press it. He did not want to waste three days on a petty burglary trial when he could be off doing weightier and better-paid matters. And we both knew it.

‘Are we really going to have a trial on this?’ Stanley asked conspiratorially. ‘I mean, not to put too fine a point on it, your client’s defence is a pile of shit. The sister’s pleaded – you did know that, right?’

I nodded, conscious that there was little point in going through the weaknesses of the prosecution’s case in response. At best I would just sound plaintive; at worst I would give Stanley a chance to work out how to mend the holes. But his confidence pressed on a nagging doubt. Maybe my sense that there was something to Raymond’s story was entirely misplaced – nothing but naïve wishful thinking. Like most of those who are self-employed, I am required to learn to trust my judgement. In my first few years at the Bar I would spend journeys home from court running a case over in my mind like a film reel. Would someone else have lost? Would someone else have won? Would someone else have called that witness? Would someone else have asked that question? Experience had given me confidence and taught me assurance so that, by the time I represented Raymond, I did trust my instinct. But this did not mean that, faced with the displeasure of a senior barrister who was making it clear he thought I was being a fool, I did not doubt my decision and my abilities.

I knew I must continue to be affable and underwhelming, to flap my hands and roll my eyes at my client’s stubbornness, for it was unhelpful to get a reputation as someone tricky, prickly or difficult. I assured Stanley I had tried everything, but that my client just would not budge. It would be a speedy trial, I said, over in a flash. I batted away the prospect of a legal argument about Daniella’s guilty plea – of course I would have to resist his application to tell the jury, but I knew that the judge would almost certainly allow it in.4 Easier, then, just to get on with things. Better not to spend hours leaning on my client to get a guilty plea only for him to change his mind when it came to his sentence and protest his innocence to anyone who would listen. And so Stanley was left muttering that he had better go and make sure the court was ready for his witness, because of the walking frame, and the special chair, and the many breaks required for numerous different medications, and I returned to Raymond and said that we were ready. We were going to have our trial.

Stanley rose to begin questioning Mandy White. I could tell that his confidence in Raymond’s guilt had been bolstered by the sight of her. The jury, surely, had convicted Raymond as soon as they had seen her laborious entrance into the courtroom. Stanley held her witness statement aloft, one hand on his hip, leaning nonchalantly against the flipped-up chair behind him.

‘So, Miss White, had you met Raymond Baker before that day?’

‘Oh yes, lots of times.’ Mandy’s tone was warm. ‘I know his younger sister. Nice girl. Does some shopping for me. They’ve both popped in once or twice for coffee or a glass of wine.’

The image of this woman sitting down with the two young defendants for coffee or wine in a tableau of easy recreation was ludicrous and I saw Stanley stiffen slightly, although he remained in pose. I wrote down her evidence and drew ‘XX’ in the notebook’s margin to remind me to ask her about it in cross-examination. Stanley paused, then clearly decided not to press her on it for fear of what else she might say. He moved quickly on.

‘And tell us, please, how the defendant …’ he moved his hand from his hip, sweeping it towards the dock at the back of court as the jury followed its arc with their gaze ‘… came to be in your flat that day?’

I looked at Mandy’s witness statement in front of me and read again the line describing how Raymond and Daniella had forced their way through her door with howls of threatened violence.

‘Well,’ said Mandy, contemplatively, ‘the door was ajar, see? To let in the fresh air. And so I can get in and out. Don’t want to lock myself in, do I? I had my back to it, and I heard some noise and turned round to see them standing there, saying “Hello, Mandy, you owe us some money.”’

Stanley cleared his throat and pushed himself upright from the seat. Well, that’s your trespass gone, I thought, glancing over at him. He did not look back. ‘But had you given them permission to come in, Miss White?’ he said, urging her to give him the right answer by his emphasis.

‘Well, no, but I was turned away when they came in, like. He was being a bit confrontational, was Raymond. I didn’t owe him any money, I said. Then his sister said I would be in big trouble if I didn’t pay up, and they weren’t leaving until I handed it over. And then they made the threats and stuff. Then they started ransacking my wardrobe. Raymond took my phone and called someone, saying he was going to give them my address. I don’t know who it was though.’

Stanley leaned forward and began quickly skimming through Mandy’s witness statement. I knew he must be looking for the paragraph where she claimed that Raymond had thrown her phone across the room, meaning she was unable to call for help while they were there. I watched him find the paragraph, confirm that it said what he remembered, and weigh up whether to challenge her new evidence. He decided to leave it. ‘And, um, did they find anything in the wardrobe, Miss White?’

‘Well, they pulled out my clothes, and then some electrical cables, and then they grabbed the box with the DVD player in it and plonked it down on the table. Then they calmed down a bit. And after that, they left. After talking to someone on the phone. Not sure who. They just scootched off. I yelled “Where’s my phone?” at them and Raymond threw it back at me, and then I called the police.’

There was a pause. I could feel the jury looking at Stanley, waiting for him to ask the next question, wondering at his delay. ‘And, so, Miss White, what would you estimate the value of the DVD player to be?’

She sucked air through her teeth. ‘Oh nothing really, they’re so cheap nowadays. Twenty, twenty-five pounds or so, I reckon.’

I watched Stanley carefully. His face remained expressionless, but I knew his confidence in what Mandy was going to say next must have evaporated. The witness statement he held in his hand was, clearly, no real help. He cleared his throat again, asked Mandy a few questions about how she felt about the offence, then sat down heavily, a brief wave of his hand in my direction indicating he was offering her up to me.

As I stood to cross-examine Mandy I tried to read her face. As with all witnesses, I needed to anticipate how she would respond when I questioned her. Some prosecution witnesses can only ever see the defence barrister as the enemy. They feel they have to deny any assertion I put to them and that they must take any opportunity to repeat their case, thinking that they must not give an inch. They do not realize that this can, in fact, make them seem far from objective and reliable. Mandy had every reason to be hostile towards me – I was, after all, about to call her a liar, even if I could not say why she had lied. Not yet. But when she looked at me her flushed, worn face remained passive and open, and it occurred to me that, maybe, she was not used to being the centre of attention. It was quite possible that Mandy was also unused to the courtesy and kindness people had shown her during this experience, and that she was quite enjoying it all.

We began with the layout of her flat. It was, she said, long and thin with the bedroom at the back and hard to find. Yes, she told the court, quite proudly, she owned a number of valuable items. A laptop, her phone, a handful of silver frames, a bit of jewellery, a camera. All smaller and more valuable, she agreed, than a DVD player. She flatly denied owing Raymond money, although, unprompted, she said she may previously have lent some to him. And, as it happened, this too was £20. There were, she said, looking at the ceiling, other unmentionable issues on which she would not be drawn because they were, she considered, not relevant. But yes, there had been other occasions when she had willingly asked the two defendants in. I pressed her to explain. Mandy glanced coyly at the jury. They had a minor social arrangement, she said. That night, for example, Raymond and his sister had come in while she was eating supper. Then they had all sat down together and she had offered them a glass of wine.

I looked up from writing down her evidence in my notebook. ‘Sorry, Miss White. I just want to make sure my note of your evidence is correct. You said – you and Raymond and Daniella all sat down at your table, together, that night, and you offered them some wine?’

‘Yes, that’s right. I usually have a bottle open somewhere. And then, you know, I would have had a puff of whatever, which we would have passed around between us.’ She let out a small cough and shifted slightly in her chair.

And with a snap the piece clicked into place. I could not believe it had taken me so long to see it. Raymond was Mandy White’s drug dealer. These two young people were spending time with this odd and lonely woman because they were selling her weed. If they had sat down together at her table it was not because of some incongruous friendship, nor out of kindness or sympathy, but because she was buying their gear. The unmentionables were drugs and the debt was a drug debt. And I knew it by Mandy’s words. I had heard the phrasing so many times. I would have had a puff of whatever. We would have passed it round. Making the action sound theoretical when it was not, was a way of creating distance between someone’s actions and the resulting guilt they felt. That was why Raymond was hiding something; why I had glimpsed another story shimmering in between the one he had told me. For him to tell the truth, he would have to admit a crime with which he had not been charged. I thought how well he had done to get to twenty-one without any convictions for drug possession or supply. This is hard to do if that is how you make your living. I wondered whether, if he had had convictions for drugs, I might have spotted the link sooner.

I looked across at Stanley Sharp, wondering if he too had realized the truth. He was sitting forward, his pen in his hand, his notebook open, although he had made few notes in it. Mandy – apparently oblivious to the repercussions of her words – went on to describe Raymond bringing the cardboard box from her bedroom through to her table. She agreed that she then helped them find the right lead for the DVD player from the box of tangled cords, because, she said, she did not want them left lying around afterwards. At this Stanley flipped his notebook shut and sat back heavily in his seat. I wondered if he would have thrown down his pen but for the stares of the jury following his every move. He glanced up at the clock and it seemed the judge noticed too.

‘Miss Langford, we are approaching the end of the day. Do you have much more?’

No, I confirmed, I had all I needed. The judge nodded and said we would break overnight. Warning the jury not to speak to anyone about the case, nor to discuss it among themselves, he allowed them to file out of court. The usher returned to deliver Mandy’s frame back to her and help navigate her back through the courtroom. Packing up my papers, I turned to say something to Stanley, but he was already shoving open the courtroom’s swing doors, his gown billowing with the speed of his exit. On the bench behind me sat the police officer in the case. I had not noticed her before; she must have come in when I started cross-examining, I thought. I smiled at her, partly in greeting, partly in challenge. She shook her head, as though in recognition of the prosecution’s defeat. The dock officer began, loudly, to unlock the door of the dock and the noise made us both turn and watch as Raymond stepped out of it.

‘He’s not a bad kid that one, really. Especially, you know, given who his mum is,’ she said, still watching Raymond.

I looked at the police officer without responding, and she turned to face me. I could see from her expression that she had thought I knew more than I did and was now embarrassed to have said it.

‘Who’s his mum?’ I asked, not caring that she clearly thought I should already know.

She looked at me evenly. ‘Biggest dealer on their estate. Record as long as her arm. Anyway, I’d better, you know, go and find Mr Sharp …’ She nodded towards the court door, backing away. She turned and as she walked past Raymond, who was waiting for me at the back of court, I noticed the two share a look as if they knew one another; as if they knew something I did not. The warm feeling of victory that had wrapped itself around me evaporated as I realized that, in my haste and confidence, the real truth had completely eluded me. I picked up my papers and walked over to Raymond.

‘Look, we’ll take a theft.’

It was the following morning, and Stanley Sharp and I were again standing by the robing-room door as other barristers brushed past us on their way in and out. Stanley had spent the last minute or so blustering through a speech that had seemed more for his benefit than mine. Of the evidence against my client versus the disaster of Mandy; of the fact that, no matter how odd her account, Mandy had said there was a theft – she had been consistent in her claim that Raymond had taken the DVD player and denied she had given it to him. Stanley’s face contorted as he lurched between needing to bolster his case and admit its failures. I could have, I supposed, hit back – pointed out the idiocy of Mandy’s story and her veiled admissions, but I knew not only that he already knew this, but also that he could just carry on. He could leave it up to me to say to the judge, at the end of the prosecution’s case, There is no case to answer here – you must throw it out!5 And, if the judge refused to do so, then my client would have to give evidence. If the jury then found my client not guilty, Stanley would be left with nothing, so he was trying to salvage what he could – to ensure he walked away with a conviction, even if it was as minor as a theft. A theft which, had Raymond originally been charged with it, was petty enough to have confined the case to the magistrates’ court. I told Stanley I would put it to my client and went to find Raymond.

‘Yeah. I’ll take it. I’ll take the theft.’

We were sitting opposite one another in a conference room and I had barely begun the speech I intended to give. I needed to warn him, I said, of the delicate balancing of knowns and unknowns that must be weighed and considered before the offer of an alternative offence should be accepted. A conviction for a dishonesty offence, even if minor, was still a blot. It could make it hard to find work or to convince a future employer that he could be trusted. Any Community Order to which he might be sentenced was likely to last some time and, if he missed any appointments, he would be convicted of being in breach of the order and punished for that as well. Most important of all, it was an acceptance of guilt. By saying he was guilty of theft he was saying he stole, and he could not afterwards claim otherwise.

Raymond listened, his face and body tense. He paused. I knew what he was thinking, because others had told me what it really felt like. To walk up the steps to the witness box whilst the jury stared and doubted you. To muddle your words and have them twisted by clever lawyers. To honour the frequent requests to keep your voice up, speak clearly, answer the question. But there was something else which I now knew Raymond feared: being asked to tell one story while he hid another. So instead, because of all this, he was going to plead to the theft. He was going to admit to something he didn’t do.

His eyes fixed on me with an intensity that was almost overwhelming. It was all right for me, I thought, with my costume and the colour of my skin and my voice of confident authority, faked until it had become reality. When I stood up in court the worst a jury might think was What’s a nice girl like you doing in a place like this? But Raymond had spent a lifetime trying to be invisible, to make no fuss, to be allowed to slip by without anyone noticing. Almost with a blow I was reminded how accident of birth, the tiny building blocks that made me and those numerous small twists of fate had meant that, when I stood up, the words I needed tumbled out and I was believed. I thought how hard it must be to enter the witness box and know you will be doubted before you have said a word. I realized how much harder this was if the truth lay within a tale you could not tell.

Raymond and I left the conference room and went back into court. As I waited for the judge to come in I looked at the endorsement Raymond had just signed in my notebook, summarizing my advice, saying he was pleading of his own free will. Always get an endorsement. Make sure you are protected. Save your own skin. I stared at his signature underneath mine and could not help feeling that his plea was a sham, one in which I had colluded.

The judge, having been updated on our change of plea by his clerk, had not recalled the jury. Stanley Sharp stood and gave a brief explanation before asking for a new charge of theft to be put to Raymond. In a quiet voice, but without hesitation, Raymond then spoke, for the first and last time in his trial, to say one word. Guilty. Stanley said that this plea was acceptable to the Crown and he therefore wished to withdraw the burglary charge. The judge, confirming that the stance taken by both sides was very proper, agreed. He then adjourned the case to allow Daniella and her black-haired, red-faced barrister to come back to court another day and stand alongside us. He allowed Daniella to retract her guilty plea to burglary and re-enter one to theft, then sentenced both defendants to twelve-month Community Orders.

So, because Raymond could not find a way to tell his story, his story told him. I didn’t ask him if he was collecting drug debts on behalf of his mother; whether the messages on his phone gave this away and this was why he could not use it to prove that Mandy had called him. I didn’t ask if this was why he could be sure that his mother would never have come to court on his behalf. Nor did I ask whether he had lied in his first interview to protect her, or because she had been in the house when he was being interviewed and he had been afraid. And there was no one to ask why, if Mandy had given Raymond the DVD player in lieu of a drug debt, she had then called the police. Was it because she had assumed they had simply given her the drugs and felt aggrieved when they said she now had to pay for them? Or was it that she knew these two young people could not tell the truth about why they were at her flat without admitting another crime? Did she want to be able to claim compensation for the DVD player that they had taken, or was it actually because this case gave her a chance to be the object of sympathy rather than derision for a while?6 I did not know for sure, nor would I ever know. As with so many of my cases, I had to learn to live without a tidy ending.

After the sentencing hearing I drove slowly around the row of mini-roundabouts towards the motorway. I could not shake off a sense that I had forgotten one of the most important lessons my job had taught me. There was no one truth, there was no one story. Instead there were, behind every case, just webs of messy lives. To look for the truth in a case was to forget my role. It was my responsibility to guide those who came my way as best I could through the law and its systems, with humanity and empathy. It was my job to give them, as far as I was able, what they wanted. And I must try to do this even when what they wanted was not always, in the end, actually justice.
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33–37 Spouses and civil partners

A husband and wife are not guilty of conspiracy if they alone are parties to the agreement …

Where husband and wife are charged with conspiring with another, the jury should be directed to acquit the husband and wife if they are not satisfied that there was another party to the conspiracy …




NICK JOHNSON DREW back his arm and, with controlled force, struck the pane of glass with the crowbar. Alongside him in the darkness stood Lee Poulter, his feet planted in the sodden earth of a flowerbed, trampling new green shoots. He held a felt blanket over the window to muffle the blow as the metal of the crowbar connected, catching glass splinters within its fabric which otherwise might have attached themselves to his clothes. Carefully, Nick tapped off the larger shards that had been left hanging like teeth in the frame. Lee climbed slowly through the opening, his gloved fingers carefully bearing his weight on the sill as he avoided the sharp edges. He took the rucksack that Nick passed through and started to unpack it – pillowcases, bleach, cloths. Nick then followed him through the window and into the room of the modest terraced house on Hawthorne Drive, his shoe leaving the ghost of an impression in the earth behind him.

It was not the first time that week, nor that night, that this routine had taken place. In the preceding days the two men had slipped their way into the homes and lives of twenty families. They had rifled through the memories and treasures of people they would never meet, pulling out the drawers they thought may hold what they wanted and scattering their contents in the hope of finding it. They filled pillowcases with DVD players, Xboxes, laptops, iPads. Cameras with pictures of holidays and newborn babies, Christmas and birthday presents, all tangled together. They took identities: credit cards, driving licences, passports, birth certificates. And when they could not find these they stole toy-car collections, cufflinks and tie pins, coins and stamps, engagement rings, engraved hip flasks, silver frames and trinket boxes etched with messages of love. Sometimes, as the men wordlessly demolished a home, its occupants were present. On one night a young girl and her father slept through the invasion until he, disturbed by something unidentifiable, woke and went downstairs to discover the fresh devastation. In another home a grandmother slept. When morning came and she wandered into her living room to find it unrecognizable, she feared the dementia she so dreaded had come for her at last.

But the house on Hawthorne Drive was deserted. Still holding the crowbar, Nick went into the bedroom, his path lit by the beam of his torch. Searching the wardrobe, he pushed aside shirts to reach into the dark corners where people so often hide their treasures. Unexpectedly, his fingers touched a large, sharp-cornered cabinet, standing as high as his waist, the coldness of the metal muted by the wool of his glove. He slid his hands over it, tracing where it was bolted through the back of the wardrobe to the wall behind. He felt the edge of a door and further down the lock that held it fast.

The two men wrestled with the cabinet for some time. They teased and banged the edge of the door, trying to prise it open with tools they found in the house. Finally, the metal wrenched and twisted and they were able to reach inside to lift out their reward. Guns. As he passed the weapons to Lee, Nick tried to weigh them up in the orange streetlight streaming through the window. His inexperienced eye failed to see any real difference between them: some with fine triggers and delicate engraving, the longer air rifles, the semi-automatic shotguns. Once the cabinet was empty, the men allowed themselves a pause to gaze at the weapons laid out on the carpet of the bedroom and a thrill passed between them.

Her mind elsewhere, Rita unlocked her front door and opened it. On her way home from the Job Centre it had begun to drizzle and thin strands of blonde hair clung to her face. She paused in the doorway, blinking, giving herself time for her eyes to adjust to the interior gloom. The narrow hallway was windowless and dark. Three rooms ran off it: a living room, a dining room and a small galley kitchen. All but the last were filled with bags and boxes, the curtains drawn, as they always were, despite the time of day. At the end was a small staircase, the varnished pine banister bearing the scuffs of the house’s previous occupants. At the bottom of the stairs, their barrels leaning against the banister, were two shotguns.

Rita stared at them. She let the string bag she was carrying drop with a soft thud on to the doormat. Forgetting to close the door, she walked to the stairs. Reaching out, she touched the metal of one of the barrels with her fingertips. She was surprised at how cool and hard it was – much colder than she had expected. She felt sick.

‘Mum?’ It was Stevie calling from his bedroom. She could hear the muted noises of the game he was playing.

‘Where’s your dad? Where’s Aimee?’ Her throat felt tight and her voice sounded too high.

‘Dad’s asleep up here. Aimee’s with Nan – she’s dropping her off later. When’s tea ready?’

Rita became aware of a chill and realized the front door was still open. ‘Soon,’ she called. She walked down the hallway, picked up the bag still slumped on the mat, closed the door, went to the kitchen and turned on the oven.

Around mid-afternoon the next day, Nick was playing computer games in his living room with Lee when a dozen plain-clothes police officers broke down their door. At first Rita was unsure whether it was the police or a gang coming to claim back their weapons and she found herself wondering, for a moment, which was worse. A pair of officers took Lee back to his own house three streets away. Rita and Nick sat in silence on the sofa, their two children between them, waiting for Rita’s mother to come and collect them. Rita could barely bring herself to look at her mother when, escorted by the police officer who had opened the door, she came into the living room and took the overnight bag from her daughter’s hand.

The night seemed to go on for ever. The police worked around Rita and Nick, emptying every cupboard and drawer in the house. The scene felt surreal to Rita, as though she and Nick were the victims. Sometimes an officer would ask what an item was, where it had come from, and she would force down her fear and try to focus on what they were showing her. A few times she became convinced that there was a receipt, somewhere in the chaos, and they let her sift through paperwork, standing behind her, watching her as she tried not to let panic blur the words on the slips of paper she was looking at.

Dawn began to break, pink streaks licking through the darkness, visible now that the curtains had at last been opened. A pair of officers took Rita from her home and went with her in a police car down to the station. Nick was taken too, in a separate car. The police interviewed Rita over the next two days, question after question, for hours and hours, as the duty solicitor sat silently beside her. She wondered whether she should answer ‘No comment’, as both her husband and Lee did, but she hoped that if she cooperated then they might let her go. Instead, at last, they charged her. Conspiracy to burgle and possession of firearms – offences so serious, the duty solicitor explained, that they could only be heard in a crown court. He told her it was irrelevant that she was not the one wearing the balaclava, prising open the windows, slipping into the houses. The prosecution said there had been a plan, an agreement to burgle the houses, and that she was part of it. And if a jury agreed, then there was no doubt: they would all go to prison for a very long time.

The two medieval wooden gates into Temple are almost hidden among sandwich bars and cafés and shops lining Fleet Street. Cut into one of the gates is a small door, which opens on to a cobbled lane leading down to Middle Temple Hall. Flanking the courtyards that run off the lane are rows of barristers’ chambers, each using their address for their name. These courtyards are separated by a web of cloisters and tunnels and small pathways. The sensation of walking through them feels like tumbling back in time to some secret, long-forgotten kingdom.

It was early evening on a Tuesday. With a sigh, summer had slipped into autumn, and leaves lined the path, catching in the wheels of my case. I stopped under the streetlight to shake them off, then heaved the case up my chambers’ stone steps, aware of a familiar sensation in the pit of my stomach. When I know a case is waiting for me apprehension and anticipation fuse together, almost indistinguishable. The phone call had come earlier that afternoon, when I was still in Portsmouth County Court in the middle of an all-day final hearing in a family case. By the time I had rung my clerk back on my way to the railway station the trial was already in my diary. There would be no way of changing it now, even if I had wanted to.

My clerk had told me what I needed to know. A burglary conspiracy, which had been ‘floating’ – waiting for a court to become free – had just been called on at Salisbury Crown Court and the barrister who had held the brief was stuck in a different trial. A guilty plea, a missing witness or some other unexpected happening had meant that another trial had collapsed, so this one could begin. Tomorrow. It was due to take a week. Rita – my new client – had pleaded not guilty to all the charges. She had been in prison waiting for her trial to start for six months. Then last week, unexpectedly, she had been granted bail, as though the judge wished to tease her with one final shot of freedom. The papers were no more than an A4 file’s worth, my clerk reassured me, and were waiting on the marble mantelpiece in chambers. I was not to worry; there were other hearings listed for the next morning so there would be more than enough time to meet the client and prepare the trial.

I took the papers home and began to read them on the nearly empty tube. There was little information from the barrister whose case it had been, just the endorsement on the brief, a flourish of blue ink recording Rita’s not guilty plea and her remand into custody. The statements were unmarked and unordered, the most recent ones simply filed on top as they had been sent through from the solicitors. I imagined he had suspected that his current trial would run on and did not want to waste time preparing a case for which he would not be paid.

Once home, I read through statement after statement of anger and violation from those whose lives had been filleted of their treasures. The burglaries had been so prolific that when the police had spread out the haul in a large room and asked the victims to come to identify their belongings, some saw objects they had not even realized had been stolen, lighting on them with exclamations of astonishment. Almost all the stolen possessions had been found at Nick and Rita’s home. As I cross-checked the items lost against the items seized, I noticed something. I checked again, just to be sure. Out of the guns listed as stolen, only three had been found. Two at Nick and Rita’s, and one at Lee’s. I grimaced. There was nothing more likely to anger a judge than a stolen shotgun which then goes missing, slipped into the darkness of the underworld until, months or years later, it reappears, sawn off at the barrel, used to rob, to threaten, or to kill.

In my notebook I began to chart the small pieces of forensic evidence. The burglars had been careful. All the houses had been cleaned, with no fingerprints or physical traces left. There were only snatches of evidence: a glove lift from a frame, tool marks on the edge of an unlocked window, the smallest thread hanging off a shard of glass. Footprints from the same pair of shoes had been found underneath a window sill, on a leather sofa, on kitchen worktops – although the shoes themselves had not been found. But then, at last, they had slipped. Underneath one of the windows, forgotten in the escape, was a screwdriver. At least three people’s DNA had been found on its handle. One of those people was Rita. A second fingerprint had been found on one of the guns in Rita’s house, and that too was hers. I winced as I wrote it down.

I sifted through the statements again, trying to find the evidence against Lee, matching exhibit numbers with my list of stolen property. The police had searched every room in his house, but the haul was modest. A laptop, a camera, an Xbox. And a gun – an air rifle – stolen from the house on Hawthorne Drive. I sat back and looked at the chart I had made, links and arrows joining the dots, making sure I could trace the path between theft, seizure and identification. There was no doubting it: the evidence was very strong. Surely, I thought, the two men – when faced with the prospect of a trial in reality rather than in abstract – would relent and admit their part, lured by the discount the judge was obliged to apply to their sentence.1 But I could not count on this and so, glancing at the clock and working out how long I had before exhaustion set in, I switched on my laptop and began to prepare.

I double-checked the order of names on the indictment.2 For some reason Rita was first. This was unhelpful. It meant I would be the first barrister to cross-examine the prosecution witnesses, Rita would be the first defendant to give evidence, and I would be the first defence advocate to make a closing speech. Coming second – or even better, last – held a huge advantage in a case like this. It meant being able to see what the prosecution witnesses were like in evidence, and where their weaknesses lay. It meant knowing if there were gaps in the evidence, missed by the barristers who had gone before me. It meant being the last voice of persuasion in the closing speeches that the jury heard before they went to their room to decide upon the defendants’ guilt. Going first meant I had to cover everything, for fear that those who followed may not notice – or care – about that part of the evidence. But, more importantly, going first gave the wrong impression to the jury. What I wanted was to be almost invisible throughout the trial, for the focus to be entirely on the men until right at the end when Rita, terrified, stood in the witness box and everyone looked faintly surprised, having almost forgotten she was there. It was a powerful tool, but now, simply because whoever had written the indictment had chosen to include her first, I was unable to use it. Instead of being at the back of the fray, watching and listening, she was going to be the first person from whom everyone in the courtroom would hear, and it could cost her dearly.

‘Oh, well, this is just excellent news …’

The robing room at Salisbury Crown Court was busy and it was hard not to feel a blush of pleasure as Leo bellowed his delight. He was representing Nick – we were going to be in the same trial. ‘I mean it’s hopeless, hopeless. Don’t know why they’ve bothered with your girl, mind you, given that they never arrested Lee’s missus. But the boys are buggered.’ He paused, considering. ‘I just hope Nick knows we’re buggered. He should do, given how many times he’s been buggered before.’

‘I haven’t seen your guy’s previous, Leo. Can I have a look?’

‘Of course, my dear, whatever you want. Here – have my copy.’

I could tell from the weight of the paper that Leo was right. Nick had nearly forty previous convictions going back decades – burglaries, thefts, assaults, affrays. The only pauses in criminality had been forced by spells in prison.

‘Guess who this one was with …’ Leo’s short, plump frame pressed against the table as he leaned over to gesture at a burglary conviction dating back more than ten years, circled in red on the printout. ‘Yup. The pair of them at it again. I mean, if you’ve been nicked together once, why on earth would you do it again?’

He turned as Fred walked over, swinging his robe bag from his shoulder and shrugging off his overcoat. He was a few years older than me: thin and wiry, with a kind face and retreating hairline. ‘Did you know that, Freddie? That our guys have been at it before? Although then they only got twelve months. Not so lucky this time, I imagine.’

‘You are kidding …!’ Fred came over to the table and peered at the closely typed page as Leo stabbed at the circle of red ink.

‘But remember, they didn’t do it this time …’ Leo sat down heavily on one of the chairs at the table, drawing a fat finger down the side of his nose. ‘This time it was all Harry.’

Fred looked at him. ‘Oh God. Who the hell is Harry?’

‘It was all Harry, you see. It was Harry who broke in. It was Harry who stole the loot. It was Harry who used our house as a storeroom because he had nowhere else to put it. We’d plead to a handling, though, of course. Who’s prosecuting?’

‘Matthew Finch.’ I had signed in already – typed my name into the computer in the robing room set up for the purpose and seen Matthew’s name entered as prosecution counsel. Leo brightened. ‘Ah well, then I reckon I might have a crack. Although you’re in with a better chance, Fred – not nearly so much stash at your guy’s place as at mine. What are you saying, anyway, about where it all came from?’ He gestured at Fred, who was now trying to attach his starched white court band to his shirt, his chin stretched upwards.

‘What do you think? We bought it all at a car boot a few days before the house was searched, didn’t we? Must have been sold it by Harry, by the sounds of it.’

‘Oh bloody hell!’ Leo snorted. He turned to me. ‘So what do you think, Miss Langford? Shall we all go and lean on Matthew together? Or will that just scare him?’

I stood up, sliding my file off the table, my wig balanced on top. ‘I’ll leave that to you, I think, Leo. I’m going to go and find my girl.’

‘Ah yes, you got bail didn’t you.’ Leo tugged on his cloak, his stomach straining against the buttons of his waistcoat. ‘Well, at least you’ll have some time to take instructions. Bet Serco won’t bother bringing our two along until the afternoon. Cuppa, Fred?’

The two men, confident in their prediction that the van from the prison would be late, as it so often was, set off to the small café on the ground floor of the courthouse which served burning tea from white polystyrene cups. I followed them down the stairs and turned left into the busy court corridor, searching until I saw a small woman with frizzy blonde hair. Her face was without expression and she was standing completely still in the crowd outside the locked doors to the courtroom. I walked over, knowing she must be Rita.

‘They’re not really interested in her,’ said Matthew. He was sitting at his computer, looking at me as I leaned against the door frame. He motioned at his desk. ‘Your copy is in there, by the way.’ I took the distinctive beige, slippery-thin paper, stapled in the top corner. More disclosure, this time an attempt to link the footprints found in the case with a burglary of which Nick had been convicted years earlier involving a footprint with the same markings. I stood behind Matthew, scanning through the papers. I wondered if I should make a fuss, demanding an explanation for why I was seeing it for the first time on the day of trial, but decided against it. Matthew’s weariness suggested that Leo and Fred had been to see him while I was with my client and already said as much. There was no point sabotaging the possibility of any kindness towards my client by attacking him further.

Perhaps sensing my judgement, he began to speak. ‘Look, if we got guilty pleas from the other two, then I’m sure we could come up with something for you. Handling stolen goods, something like that. They might even be persuaded to drop it completely. But without their guilty pleas it’s a full house, I’m afraid.’ He paused. ‘It’s the guns you see. The police hate missing shotguns.’ I nodded, tempted to share my frustration that the men had not yet admitted their guilt, but something pulled me back. A possibility that I was wrong? A fear, creeping in year by year, that I was becoming too sure of a defendant’s guilt before I had seen or heard them? A nagging possibility that, despite everyone assuming otherwise, maybe their story could be true?

I sat with Rita in a corner of the corridor for most of the morning, only partially sheltered from the tussle of barristers, defendants and police all waiting for their turn. I took her through the evidence and interviews, trying to pull out answers to my questions. I told her that, if the other two pleaded guilty, then she would be able to walk away, possibly without charge. She hesitated, and I wondered what she was thinking – of her children, her family, her life? The moment passed. I realized the idea that she would deliver up her husband and his best friend to the prosecution by admitting their crimes because they would not was unthinkable. If they were not going to crack, then she could not crack for them, even if doing so could save her. I had to try another way. So, after lunch, with the trial finally about to start, I went up to Leo and Fred, chatting to one another as Leo leaned his bulk against the locked court door, waiting for the usher to open it.

‘Come on, Leo. You can’t really be running this? They’d let her walk, you know. If your guy did the right thing—’

Leo cut me off. ‘You’re not entirely off the hook, you know. Remember,’ he pushed himself off the door and leaned towards me with a smile, ‘the only forensics in the whole case are yours. On the bloody tool and on the bloody gun. Ha!’

‘Oh come off it, Leo. I mean, what are they saying? That she packed his burglary backpack for him? Popped in the screwdriver along with a sandwich and a Scotch egg? She may, at some point over the years, have touched it, but that doesn’t mean she used it to lever her way into these houses. Your guys did that, and everybody knows it.’

‘And the print on the gun? You can see it, can’t you? He walks in the door, she’s cleared a space for the next load of loot, he passes her the bag of guns, she helps unpack them …’

‘Or—’

He cut me off with a wave of his hand, starting to lose his humour. ‘Sorry, my dear, I’ve given him my advice, got my endorsement. If he wants a trial, he wants a trial.’ He turned as the key rattled in the courtroom doors. ‘And there’s not a lot any of us can do about it.’

It was a boring beginning for the jury. The defence did not – could not – dispute that any of the burglaries had actually happened; just who had carried them out. And so all the evidence of smashed-up lives, sleepless nights and fear was delivered not by tearful, trembling witnesses, but in statements and lists read without expression by Matthew. I could see the jury’s interest waning. It is always hard not to look at them when they first file in, their names chosen at random by the court ushers, their turn to do their civic duty decided by a courtroom lottery. Even if they are resentful that they cannot escape, most are curious about the case that lies ahead of them, secretly thrilled by the possibility of blood and murder, lies and deception. This time, though, as the days passed and the prosecution evidence grew no more exciting than a police officer describing searches and forensic evidence, I watched the jurors fight heavy heads. For the time being the fireworks were reserved for us. The jury were protected from our lawyer’s arguments about whether they should be told of Nick’s old footprint, or of a recorded telephone call from prison to Lee’s wife giving instructions to get rid of a pair of shoes, or of the defendants’ long list of previous burglary convictions, or of all the other secret evidence about which they would never know.

‘I’m going to have a go, I think.’ Fred looked almost apologetic.

‘Up to you, Fred. It’s your call.’ I wondered if I would have done the same: made a submission of no case to answer to the judge at the end of the prosecution’s case.3 If the judge agreed with Fred and decided that there was not enough evidence against Lee for a jury safely to convict him, then he would simply direct the jury to enter a not guilty verdict and end the case against him. If the judge did not agree, however, then Fred could risk looking like a fool, having annoyed him with a hopeless argument and wasting precious court time.

It was the morning of the fourth day of the trial and the judge strode into court. He wore the purple robe and red sash of the circuit judge – a full-time crown court judge who had made his way from the Bar up to the judicial bench long ago. Some such judges have been made bored, impatient and bullish by their years on the bench, but not this one. He was kind without being sentimental, authoritative but without the desire to interfere in a case – trusting instead that those who appeared before him would act as he expected them to. He walked in and nodded without ceremony as we bowed to him and sat down.

Fred’s submission was short, at least. ‘It’s a matter of knowledge and control, Your Honour,’ he said slowly. ‘My client asserts that in respect of the belongings found at the home of Mr and Mrs Johnson he had neither, and that the items found at his home had been legitimately bought by him at a car boot sale. No receipts, of course. But there is, I again repeat, no forensic evidence against my client whatsoever. The case is wholly circumstantial.’

The judge stayed silent. I watched him, trying to read his face. He turned towards the prosecutor. ‘You, of course, oppose this application, Mr Finch?’

‘Yes, yes, Your Honour. The prosecution say—’

‘No need, no need.’ The judge waved him back down into his seat and looked at Fred. ‘I’m not with you, Mr Barrow. The property taken, which includes, lest we forget, various shotguns, was found in close proximity to your client’s home, at the home of the co-defendant. I concede there’s no scientific evidence, but this has got to be seen in that context. That is to say, he was in recent possession of the items soon after the burglary, which is ample circumstantial evidence. He was also found at his co-defendant’s house the day after the final burglary. There has got to be the inference that the three were in it together. The application is refused.’ Fred nodded and sat down, slowly. The judge turned towards me. ‘So, shall we have your client, Miss Langford?’

As Rita walked up the steps and into the witness box, I willed her to remember the speech I had given her that morning. Keep calm and listen. Answer what you’ve been asked and not what you think they want to know. Be polite to the prosecutor – don’t disagree with him for the sake of it. And remember, when you walk into the witness box your case will be at its weakest. The jury have only heard from the prosecution and they want to hear your side of the story. Tell it to them; tell them your story.

She was good, better than I thought she would be. Stronger than I thought she could be. She told the court about her life with Nick; her cash-in-hand job in a bar, six nights a week, stacking glasses and cleaning ashtrays while Nick watched their two children. She said she did not know about the burglaries, had never seen most of the stuff the police showed to her, and claimed that what she had seen was hers even if she could not prove it. She spoke about arriving home and seeing the guns – reaching out, touching the metal with her fingertips so she could be sure they were real. She told the court about her husband’s friend, Harry. That she didn’t like him, wouldn’t allow him in the house. That he was trouble. I watched her for a flinch or some sign that betrayed her lie, knowing that the Harry she tried to blame had been arrested and released, having produced an alibi, but I could not see any. I glanced down at my notes and flicked briefly to the single sheet that listed her previous convictions. One for possession of cannabis, punished by a fine; the other for assaulting a police officer some years ago. The jury knew nothing about them, as they knew nothing about Nick’s or Lee’s twenty-year criminal careers. A defendant walks into the dock as a blank slate. The jury may look at his tattoos, at his broken nose, at his shaved head, but they will not know if all their prejudices are confirmed, not unless the judge has given the prosecution permission to tell them, and even then they will be told only about the offences relevant to the case.

I glanced to my right and watched the jury, who were looking at Rita as she gripped the edge of the dock and gave her answers. They were fascinated. I knew why: they had watched the three defendants sitting silently in their dock for days, and now, finally, they were going to get to hear them speak. There was something of the zoo about it: as though she were an animal they had been watching, waiting for her to perform a trick. I tried to encourage her with the tone of my voice, tried to pull her along the slow pathway of her evidence until, suddenly, we had reached the end, and I had to sit down and deliver her to the other barristers.

‘No further questions, Your Honour.’

Leo and Fred then stood in turn and asked Rita a handful of questions each. Rita then looked at Matthew as he rose to his feet and I could see her fight her contempt. I wondered if he saw it, if he knew he could push her to reveal it. It would work well with the jury: disrespect for the prosecutor, disrespect for the police. Over and over again Matthew went through the detail of the day before her house was searched. Rita stuck to her story. She reiterated the minutiae of what she had eaten for breakfast, the route she had taken to the Job Centre, what bus she had caught back in the rain, how she had felt when she saw the guns brazenly laid out by the stairs. She gave evidence for most of the morning and I could see her beginning to tire. I found myself willing her on and glanced at Matthew, trying to work out where he was going. He seemed to sense it, drawing himself up, reaching his crescendo. ‘And when, Mrs Johnson, you had confirmed, as you say, that the guns were real, tell us why you did not immediately contact the police?’

‘I didn’t know what to do.’ Her face was hard to read. ‘It’s my husband … Something’s obviously happened, but I didn’t know what. I didn’t know what was going on.’

‘But it is your house?’

‘Yes, but …’ She paused. When she spoke, it was as if she was talking to herself. ‘Every day, I think I should have called the police.’

She would never have called the police. I knew that and Matthew knew that. I wondered if the jury knew it too. Rita carried on. ‘But the police kept going on about loads of guns and I had only seen two and I didn’t know what to think. I didn’t know. Look …’ her voice faltered and I looked up from my notes. ‘I was taken away from my kids for six months – for all of their school holidays, for both their birthdays – because I didn’t know where some guns were. I am being punished for not knowing. I would have told them if I’d known, but I didn’t.’

She looked down and I felt Matthew hesitate. ‘No further questions, Your Honour.’ He sat down, carefully. And then it was over. I glanced at the clock, only now aware of the tension in my stomach and shoulders. The judge followed my gaze and, rising, adjourned us all for lunch.

As Nick walked up the steps into the witness box I realized I had not yet really looked at him, not properly. He was short, a stocky man, with chaotic blond hair. Broken veins on his cheeks and nose gave away a drinking habit, although I imagined he probably looked better now after six months’ drying-out in prison. I found myself wondering about their two children; whether they looked like him or Rita. As Leo rose slowly to take Nick through his evidence, his notebook held in a steady hand, he let out a barely audible sigh.

Nick’s evidence was terrible. Apparently keen to be precise, he confused himself and Leo with contradictions and mixed-up dates, tangling himself in meandering sentences. The judge had to stop him, ask him to pause, to repeat the evidence, only to get a different answer. I could feel Fred sinking lower in the seat next to Leo, wondering whether he could undo the mess in his cross-examination. I tried to keep up, noting down what Nick said in my book. Every now and then, at a particularly bad point, I would write expletives in capital letters in the margin. I wondered, seeing Leo’s expression, whether this was the first time he had heard this version. Undeterred, Nick ploughed on. It was his friend, he said, not really a friend, an acquaintance, really, called Harry, someone whom he’d known for a while. Harry had phoned Nick and said that his mum was kicking him out – he’d been staying with her for a bit and had nowhere else to go, had split from his girlfriend, was sofa-surfing, that sort of thing. He had said to Nick – could he leave his stuff at his while he sorted something out? Nick had agreed, thinking it was a bag or two, some boxes maybe, but then Harry had turned up in the early hours of the morning with tons of stuff. Pillowcases filled with things and boxes and bags and a massive sports bag. They’d argued about it and Harry had promised that it would all be gone by the next day. Then Lee had come over and they’d played some games and watched a film. Then they’d wanted to see what was in the sports bag, so they unzipped it and in the middle were some guns. And that’s when he got really worried, but it was too late because then the police turned up and raided the house, and he was arrested and that was that. As Nick reached his final sentence, the court appeared to exhale in relief. Leo looked down at his notebook, then sat down with a mutter, gesturing to Matthew.

Lee was like Nick in build, but that was where the similarity ended. He was not wearing a suit, but someone had brought him a shirt and trousers and his dark hair was neatly combed. Fred warmed him up, asking him about himself. The jurors liking him was the best chance he had. Lee began to explain where each of the items had come from, which car boot sale he had got them from. He’d found the air rifle at a car boot sale too, he said, and bought it for his son. He wanted to get him into the cadets; wanted to make sure he had a hobby so he didn’t find himself with too much time on his hands and getting into trouble. He shot a conspiratorial glance at the jury, with a smile. With painstaking precision, Fred then took Lee through all the benefits Lee and his family received. The point was not a new one – Fred was trying to build a picture of someone who did not need to sell off other people’s treasures to put food on the table. It was going quite well. Lee was trying too hard, but you could forgive him that. Until, apparently without realizing it, he undid all Fred’s hard work in a moment.

‘Bloody Disneyland!’ Fred threw his wig down on to the robing-room table. ‘I mean, why say it? Three thousand pounds for a holiday, and after all that evidence about the wife’s bad back and agoraphobia and how he couldn’t get a job because someone has to look after the children. Then he bangs on about the holiday they’re missing because of the trial? I haven’t been on holiday for two years, for God’s sake. And this guy feels hard done by because he’s lost his deposit. Did you see the jury’s faces: that bloke in the front row was fuming. He’d probably just done his tax return. Oh, I give up …’ He slumped into the frayed armchair by the window in the robing room and gazed outside, the springs in the seat letting out a low whine.

As I walked the route from the railway station across the cobbles of the cathedral city on the last day of the trial, I noticed how soothing I had begun to find the routine. Getting up at the same time, buying coffee from the same stall on the station platform, sitting in the same carriage on the same train, seeing the same people and being able to continue the jokes and teasing. The rhythm was restful, a relief from the unpredictability of my usual practice. I wondered, not for the first time, how I would manage this job if, one day, I had to be home by a certain time; with a fridge filled with food and clothes cleaned for others; when I found myself in charge of small people’s lives as well as my own. I checked myself. I had, after all, sought out a job which meant I never knew how my day would unfold. A life in which I could ride the adrenaline from the pitches and curves dealt by the unexpected, and experience the instant hit of success when it was gloriously close.

As I carried my case up the steps to the courthouse’s doors, I was reminded of something else. To be a legitimate voyeur into people’s lives, within a machine both ancient and modern, which tries to represent and uphold the values that underpin the country in which we live – that is an extraordinary privilege. It is not one which, no matter how hard the work or difficult the case, I have ever taken for granted.

Later that day, about an hour before lunch, I sat on the court bench, dangling my shoes from the end of my toes, waiting for the judge to return. The atmosphere in the courtroom now all the evidence was finished and all the closing speeches given was one of tangible relief, almost bordering on cheerfulness. I could not suppress a feeling that, if I lay low and held firm, Rita and I would be released back into the grey autumn day, hearts thudding at our escape. All we needed now was for the judge to give his summary of the evidence. Then the jury would be sent out and there would be nothing left to do but wait.

The usher thundered ‘Court rise!’ as our judge strode in from his secret door at the back of court and took his seat, raised above the rest of us. He was carrying his copy of Archbold and I watched him flick open the rice-paper pages to the one he wanted.

‘Counsel, before I start the summing-up I thought it helpful to clarify exactly what directions of law everyone wanted me to explain to the jury?’

When I was very junior, I wondered whether the law bent too heavily in favour of the defence. The judge’s legal directions to the jury – instructions on the law and how they should treat the evidence they had heard – were only part of it. I wondered whether the rules of court and evidence did too. The convention that defence counsel sat nearest the jury; the rules that always gave the defence the last word; the prohibition on disclosing a defendant’s past lest the jury be prejudiced against them – all were dutifully followed. I wondered whether it was disproportionate for an entire trial to collapse, weeks of work and expense come to nothing, because a juror had conducted their own research, or been told something that the law said they should not know. I was sometimes frustrated by the rules of questioning and the bar on speaking about the case to witnesses, lest their evidence was affected, which everyone observed with strict solemnity. But then, when I saw twelve eyes turn and gaze upon the silent defendant locked away in the dock, I started to realize how hard it was to walk into the courtroom an innocent man. I began to understand why a judge would be so concerned that, no matter how delicate the balance, the jury should not take into their hallowed room anything that was not evidence given in open court. And I began to understand that it was not enough for justice to be done. It must also be seen to be done. This sense of fairness is with us from the beginning of our understanding about the world and we carry it with us into adulthood. Time and time again my clients remark that all they want, really, is their day in court and a fair hearing. Accepting an unwanted decision is infinitely harder if it is accompanied by a sense of injustice.

The judge paused. ‘Something occurred to me which has yet to be raised, and which may become relevant during the jury’s deliberations. It is still the law, is it not, that a husband cannot conspire with a wife …?’

I looked up, sharply. I thought I knew all the law on conspiracy. To be a conspiracy there needs to be two or more people. I had looked it up again in the late hours of preparation the night before the trial began. I had scanned through a few of the cases in the pages of my law book. All familiar, all straightforward. I had looked through the book that set out the possible directions relevant for our case.4 I had not found this exception within either of them. Now my hands flew out and flipped my Archbold open to the pages I needed. I traced my finger over the tiny print explaining the lengthy precedents on the law. I was aware of the other barristers next to me nodding their agreement, suggesting that the judge was quite right. Then I found it, a short paragraph right at the back of the chapter, near the end of the section to do with parties in the case: the anachronistic legal fiction from common law that a husband cannot conspire with a wife because they are believed to be of one mind, of one will.5, 6 The judge must therefore advise the jury that Rita could not, in law, conspire with Nick. A conspiracy must involve two or more people and, in law, Nick and Rita only counted as one. If the jury therefore found Lee not guilty of conspiracy, then they must acquit Nick and Rita too. I looked up, aware that the voices in court had stilled. The judge was looking down on me.

‘Um, yes, Your Honour. Your Honour is, um …’ I looked back down at the paragraph, ‘… quite right. It is still law.’

I looked across at my co-defendants. The frustration I had felt that their clients could not accept their part – and that they were prepared to take Rita down with them – grew to anger. The law encouraged the jury to think of Rita as indistinguishable from Nick; to find her guilty by association. Even though it was possible for the jury to convict the two men alone and find her not guilty, this outdated principle placed her in danger. Far from distancing her from the criminality of her husband, the judge was going to ask the jury to believe that, as far as the law was concerned, she had no independent will of her own. So much so that, had she wanted to conspire with him, the law would not have allowed her to do so.

The judge nodded, closing his law book. ‘Very good. Well, if there’s nothing further, can we have the jury in, please? I shall start my summing-up.’

It is true that, at a glance, the most important people in a courtroom might appear to be the ones in costume: the judge, a deity raised high above us all on his great throne; the barristers, with their ancient uniform so instantly recognizable; or the clerks and ushers, who run the courts in their own black gowns with varying expressions of ennui. But it is, of course, the twelve members of the jury, in jeans and T-shirts and floral dresses, who decide my client’s fate. I know nothing of them except their names, read out by the clerk at the beginning of the trial. Throughout the rest of the proceedings it is impossible not to watch a jury and try to work out who they are. Which one is the oppressive bore, who the libertarian, who the reactionary longing to send someone to prison? Which alliances have formed? Who is on your side? In a sense it is a pointless game because I will never know – no one will, except the jurors themselves. The way in which the jurors decide the fate of the person they have been staring at in the dock is so secret that, before they leave the courtroom to deliberate, an usher takes an oath, before everyone in court, to protect and maintain this secrecy. Even after the verdict you will not know what went on in the sacred space of the jury room. Only occasionally, when I watch a jury file in to deliver their verdict, do I find a jury member glancing towards the dock. I have come to learn that this often means they are about to set the defendant free. Sometimes they will flash a grin, knowing the victory they are about to hand me. More often it is a cautious smile as I try to hide my own. Sometimes I have been met with a hard stare, other times a curious one. And, every now and then, I leave court after a trial and realize – as I buy a coffee, slip into a nearby shop or wait for my train on the station platform – that I am standing next to a juror. Sometimes they do a double take, as though astonished that my life could be as pedestrian as theirs. Although several have acknowledged me with a greeting and a grin, only once has one approached me. She gripped my arm and breathed into my face, ‘We knew he was lying, that other man,’ before beaming and setting off down the street.

And now this representation of society – twelve of Rita’s peers – was to decide her fate.

Leo threw open the door to the robing room where Fred and I were waiting and his black gown billowed in the backdraught. ‘Jury’s back,’ he barked. Fred and I stood urgently but Leo held up his hand. ‘A question, only a question.’

The judge had already been passed the jury’s question by the usher before we got into court. In the jury’s absence, he unfolded it carefully, read it aloud, then passed it down for us to see.

Please can the judge repeat the direction about husbands and wives?

Leo and I glanced at one another. Sometimes a jury’s question can lead to hours of agonizing. It can show that they are clearly on the right track, or the wrong one. It can show they have grasped, or wildly misunderstood, the law. But this question felt like a punch. Did it mean that they wanted to acquit Rita, but were not sure if they could? Did it mean that they wanted to acquit Lee, but were unsure whether that really meant they then had to find Rita and Nick not guilty too? Or did it just mean that they also could not quite believe that this extraordinary doctrine was still part of modern law?

As the jurors came back into court to hear their answer, the judge repeated the law in exactly the same words he had already used. Being a man of brevity, the direction was short and to the point. He was careful to use the same phrase: neither more nor less, as he was required to do.

An hour later the jury had made their decision.

The atmosphere in a courtroom when a verdict is read out is unlike any other. It creates a tension so heightened that, even if you are an interloper waiting for your hearing to be called on afterwards and with no idea of the evidence or the charge, you feel giddy, like a tightrope walker, knowing you are about to fall off on one side or the other.

The jury filed into court and I tried as hard as I could to resist the temptation to look at them. I realized I was holding my breath. As the final juror took her place I could last no longer and looked up. Most of the jury were staring straight ahead at the judge or down into their laps. I ran through the things I had said earlier to Rita, encouraging her to prepare herself. But, despite my words, I had been sure they would acquit her. I thought they must have seen that she had little choice but to accept her husband’s way of life and had understood the domestic trap she was in.

‘Guilty. Guilty. Guilty.’

The word rang out, over and over again, to every count, for each defendant. The air in the court seemed heavy and I could not bring myself to turn round and look at the dock for fear of the expression on Rita’s face.

We returned to Salisbury Crown Court for the sentencing hearing a few weeks later. It was just before Christmas. In the pre-sentence reports prepared on their behalf, Nick and Lee admitted carrying out all of the burglaries. Both men also tried to exonerate Rita in the same document, finally maintaining that she was not part of it, that she knew nothing of their plan and had had no say in it. It was, of course, far too late for that.

It was a sentencing day and the courtroom was full of broken-hearted friends and families in other cases, filling the seats of the public gallery. After the hearing was over, I walked down the corridor to the cells to see Rita. A woman came up to me and it was only then that I recognized her from the front of the public gallery in court. She introduced herself as Rita’s mother. Her face bore little resemblance to her daughter’s, but then time had been cruel to it. She was almost ageless, the blows and knocks of life etched out in deep lines and shadows.

‘It’s a long time, four years. She’s never been inside before. She’ll find it hard,’ she said to me, without emotion. ‘Tell her we were watching and will tell the kids. And tell her to get a Visiting Order as soon as she gets there so we can come and see her for Christmas. If she asks about the social coming round, tell her not to worry about it. I will sort it.’ She was completely calm.

‘Of course,’ I replied. And then, ‘I’m so sorry. The jury must have disbelieved her. They clearly didn’t believe the other two. They must have thought that she was part of it as well. Unless …’ I trailed off. Unless the law had confused them, I thought. Unless they had misunderstood it and – having been told that the law considered Nick and Rita as inseparable, of one mind – had thought they could not convict him without also convicting her.7 I would never really know.

‘That Nick, he was always like that, you know.’ She looked at me as if she were weighing up my worldliness. ‘I know it’s hard. My old man was always up to it, like hers. Was in and out of prison when she was a child. She saw it all. And I do know. I know what it is to feel the back of their hand. But you know what, my old man would never have done this. If you were stupid enough to get caught, he used to say, then you faced it. And he would never, never have taken me down with him.’ Her face shifted and I wondered whether, when she got home, she would let herself cry. Tears for her daughter, and for herself, and for the same desperate cycle beginning all over again.

As I walked away from court later that afternoon, I thought of her words and began to wonder whether I had been wrong and the law had been right. For years I believed that marriage did not mean a thing: a stamped piece of paper, as easily torn up as made; an outmoded ritual that has no place in modernity. But then I began to listen to and think about the vows of marriage. The words were the biggest promises a person could make, and I began to notice among the friends I heard say them the subtlest of shifts in how the world viewed them afterwards; of their place in it together, as one unit. Maybe this antiquated rule just reflected a truth – that marriage did bind you together in a way nothing else could. Maybe, in marrying a liar and a thief and staying with him knowing what he was, Rita had become one too. For better, or for worse.

A week after the trial my grandfather died. My great oak of a grandfather, with his war-moustache and six-foot-four frame, who had spent a lifetime harvesting fields and feeding cattle and watching the seasons flow past him. He spent the day before he died chopping wood, enough to last all winter, as though he knew death was coming for him. He woke up, dressed himself in the tweed suit he always wore, and let his dog out of the bungalow where he and my grandmother lived. Then some premonition drove him back to his bed and he lay down, arms folded across his chest, and died. His dog jumped into his arms and that was how he was when my grandmother found him soon afterwards. Still warm, but with life gone.

Over the winter after the trial I went back to my grandparents’ farm – back to my childhood place of woodland hideouts and secret bush caves. I stayed the night with my grandmother, drinking sherry, looking at photographs and trying to keep the loneliness from her door. While my grandfather had spent long days in the fields, she had been at home: cooking, cleaning, caring for four children. As dementia followed its cruel course, she found herself in the past: not in the years of family life, but almost always reliving the war when she had served as a Wren. Defying her pastor father, she had signed up at eighteen, and her stories were always of friendships and adventures. Then, soon after her freedom had begun, she met my grandfather and one form of service was replaced with another.

The morning after I stayed the night, I went into his room. It was completely ordered – just as he had always been. I looked towards the window and noticed a shotgun leaning up against it. For some reason, that day it was not locked in the cabinet where he had always secured it. It had been his habit to wake in the early morning and spend a happy hour shooting rabbits in the garden from his bedroom window – my grandmother claimed this as the reason for their separate rooms. I walked towards the gun, reached out and touched its barrel, my fingers tracing the lines of the metal. In that moment I thought of Rita, and of my grandmother, and of all the generations of other women who had remained silently loyal to their husbands and, in doing so, had sacrificed themselves. And I thought how the law had helped them do it.
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Children Act 1989

Section 31 – Care and Supervision

(1) On the application of any local authority or authorised person, the court may make an order—

(a) placing the child with respect to whom the application is made in the care of a designated local authority; or

(b) putting him under the supervision of a designated local authority

(2) A court may only make a care order or supervision order if it is satisfied—

(a) that the child concerned is suffering, or is likely to suffer, significant harm; and

(b) that the harm, or likelihood of harm, is attributable to—

(i) the care given to the child, or likely to be given to him if the order were not made, not being what it would be reasonable to expect a parent to give to him; or

(ii) the child’s being beyond parental control.




THE PAPERS FOR Maggie’s case arrived a few days before the hearing. They were already voluminous. I scanned through the brief and the chronology, trying to get a picture of the case. Maggie was a young mother, so poorly parented herself that the local authority did not consider she was able to look after either the daughter they had already removed three years beforehand or her new baby son. I found her date of birth. She was twenty-two.

I wondered when this set of facts had become so typical to me. It had not always been the case. I can still remember the first young mother I represented whose baby was removed by the state. It was in Basingstoke Magistrates’ Court, years before Maggie’s case, long before I really understood how the system of family public law worked. It was also long before I understood the power of a social worker over the outcome of a case. In the years to come, experience taught me that effective social workers worked well enough with parents to steer the case away from a contested court hearing so that I did not become involved and rarely met them. But I had not yet learned this and arrived on that first case to find my young client in the waiting room, sitting next to her social worker. ‘Cabbage leaves,’ the social worker was saying to her kindly, maternally. ‘That’s what you need. Not just any cabbage, though. It has to be Savoy. Just pop a leaf or two in your bra. Helps with the aching. It’s worked for all my other mums.’

All her other mums.

Those women she saw, week in and out, who discovered they need only think of their newborn’s scent or mewling cry to trigger some ancient part of themselves they hadn’t known existed, as the milk drew through their newly hard breasts as sharp as the slice of a knife. Those women who, even if they did not want it, or still could not comprehend it, found themselves mothers. When she saw me, the social worker gave me a half-smile, then got up and walked over to join a group of women on the opposite side of the waiting room. They were, I was later to realize, the team that always outflanks my clients in number and resources, made up of the local authority’s barrister, solicitor and social worker, the guardian – the independent social worker there to represent the interests of the child – and the guardian’s barrister.1 As I led my young client to a conference room, I listened as this group laughed with easy familiarity about some weekend mishap and noticed that they all held takeaway cups from the same café.

I knew that my client had already agreed not to return to hospital and her week-old daughter. Instead she would go back, alone, to her room in the house she shared with strangers. An order, the contents of which had already been agreed by all the parties, was due to be signed off that morning by the magistrates. Then the social worker could go to the hospital, take my client’s baby from the transparent cot in which she slept, and give her to a foster mother.

My client and I sat in the conference room, facing one another. It was only then that I understood the reason for the social worker’s advice. On this new mother’s sweatshirt two wide dark circles of leaking milk had formed. I watched her embarrassment at her inability to control this instinct to nurture, and I felt ill-equipped, unprepared. Not on the law – I knew the law. I knew what to say inside court, just not outside it. This girl, whose body now promised her that she was a mother, was being told by us all – the social worker, the solicitor, me – that what she was doing was brave and right. That what she was doing was for the best. For the baby. For her. For everyone.

I may not have known what to say to someone about to lose their child, but I knew what I felt coming from her in pulsing waves. Doubt. Fear. Powerlessness. ‘This must, you know, be your decision,’ I said, hesitantly. Her eyes remained fixed on the floor. ‘Section Twenty is about your consent, your informed consent.2 They cannot just take the baby without it. They need an order from the court to do that.’

I felt her shift and then, in a low monologue, she began to speak. She told me of the classes she had found, the projects she had been told about. The anger-management course. The drug and alcohol groups she was going to join. She paused. ‘I would do it all. I would do anything to keep her.’

I walked over to the other parties and could tell that one of them was telling an anecdote. The others were leaning in, waiting for the punchline, readying themselves to laugh. It made me hesitate. When you are the youngest professional in the room and your suit is cheap and the soles of your shoes are made of plastic, and everyone else appears to have been doing this job for as long as you have lived, it is hard to interrupt. The joke came. I stepped forward into their laughter and told them my client had changed her mind. They looked at me blankly, falling silent. I repeated the statement. She had withdrawn her consent. She understood the local authority’s concerns, but she did not want to give her baby up. She wanted to fight for her, even though she knew she might lose. Their expressions changed. It was clear what they were thinking. What are you doing? Why are you creating problems? Agreement is the best way – the least painful. We know that, and you should too.

The other parties and the furious legal advisor made calls to cancel hearings and meetings and stared irritably out of the window at the spring sun. In an instant, the ten minutes in court that we had anticipated became three hours of evidence, cross-examination and judgment. I paid the price in court through their unremitting criticism of this new mother and their determination to prove how strong the evidence against her was. Proof, as if it were needed, that they thought this contested hearing a futile and avoidable charade.

After the evidence and speeches were over, the magistrates filed back into court to give their decision. The lead magistrate – a man in his sixties – read out the judgment in a flat tone. The court, he said, adopted the reasons given by the social worker in her application and oral evidence. The legal threshold for the bringing of the proceedings had been met: the local authority had proved that this baby was at serious risk of significant harm. It was in the child’s best interest that an Interim Care Order be made placing the baby in the local authority’s care while they prepared their case.3 He approved the social worker’s recommendation that contact between the mother and the child should be ninety minutes, three times a week. In a statement that seemed to me extraordinary at the time, he agreed that this supervised contact was at a sensible and sufficient level to enable assessment and bonding between mother and child at this stage in the child’s life.

He looked up and past me, fixing on my client. It was the first time he had really looked at her. When he spoke, his tone had softened. He wanted to remind the mother, he said, that this was not a done deal. There would be a parenting assessment and if she engaged then the local authority would look to see whether they could place the baby back with her. This was not the end of the line. I noticed his vocabulary. I would grow used to it. The baby, not her baby. The mother. The father. Ownership had been claimed, individuality removed. Was it easier to make a decision that way, I wondered? I looked up at him and he gave me a small beneficent smile. Only later would I understand how hollow his words were and learn that, nine times out of ten, once a baby is removed it will never go back.4 Nor did I know then that, by losing her first child, this new mother had quadrupled the prospect of the same happening to her next baby.5 I could imagine how, when my client went home to sit alone and stare at unworn baby clothes and wait for her body to realize no baby needed it, she would yearn to fill its void. I did not know then how regularly I would find myself in court discussing a mother’s baggy clothes and denials of another pregnancy, or how often I would watch a client’s plea to be allowed to parent the child already born over the swelling bulk of her next baby. But, although wretched, I never found it surprising. To be declared an unfit mother pulls at some primal part of womanhood. It is, still, one of the worst things to be accused of. I understand this overwhelming desire to try again – to prove the existence of maternal instinct and to fill a vacuum of self-love with someone who is predesigned to love you back.

After speaking to my client, the magistrate turned to my opponent and asked her to email the court a list of their facts and reasons to attach to the order, as usual.6 I glanced over, unsure how this could be allowed – surely it must be the magistrates’ words, not the local authority’s, which supported their decision – but the lead magistrate ignored my frown. When the document was sent through, the reasons listed seemed to me, at the time, overwhelming in their gravity. I knew that judges of the highest courts said that the removal of a child against the wishes of the parent was one of the greatest interventions the state can make. I understood it must be done only as a last resort, when all else has failed, after everything possible has been attempted to maintain the relationship and rebuild the family.7 And yet, reading that order, I admitted my relief that this tiny innocent would not suffer the experiment of whether her mother could parent or not. But in the years that followed I would tire of the regularity with which I heard the same phrases. Mother’s own background of poor parenting and spells in care. A chaotic lifestyle. Low IQ. A history of domestic abuse. Drug and alcohol misuse. Self-harm. Not engaging openly and honestly with professionals. Lacking insight into difficulties. Minimizing matters of importance. Reasons by rote, in a tick-list of censure.

Over time, I, like others in the family courts, felt the swelling panic among social workers that they too might find themselves on the front page of a newspaper next to the heart-stopping picture of a dead boy whose blue eyes matched his jumper.8 The odds are high. Two children a month are killed by those who are supposed to care for them.9 No one can claim that this numbing statistic is completely preventable, but the news cycle dictates that blame must be apportioned and that social workers should bear it. In the year in which my first care client’s baby girl was born, some 800 were also removed from their parents. Five years later the number had more than doubled to over 2,000, more than in any other country in western Europe.10

I began to find the process wearing. I would watch a parent stand in the witness box and swear to a statement in a file that they often could not independently read, as they poured out their good intentions. Hope, I learned, even when manifested in miniature, is potent. I watched it survive up until the point when the magistrates filed into the courtroom and read out swathes of the social worker’s report regurgitated as their judgment. I understood why: it took considerable courage to question a social worker’s or a guardian’s recommendation. They were, after all, the ones who had access beyond the parental promises of change. They had come to know what daily life within this family really looked like, and had found it untenable. Even so, I began to think it near cruelty to say to a mother and father, as some did, that if they skipped and jumped through the hoops set out for them then all would be well. In reality, by the time they reached court, there was often little they could do or promise that might sway a social worker’s or guardian’s opinion. I also knew, from a confession which haunted the teller, that the pressure upon magistrates to grant the local authority its application can be overwhelming. Even in a case where they might consider there is a prospect of hope, a legal advisor interrupting their deliberations to ask, with exasperation, what could be taking so long – this case is a no-brainer – would ensure a seal upon the order before the day was out.

But I was troubled by how often a local authority was prepared to spend money on experts to prove a mother couldn’t parent, rather than on helping her learn how to do so, and by how often a guardian would simply turn and agree with them.11 I began to learn that it took something greater than bravery to overcome the fear of leaving a child with a parent who may cause them harm. Few, understandably, felt able to take this risk.

The occupants of the high rise flats in which Maggie lived were often transient, although a small number of them had lived there all their lives. Maggie was one of them. She had grown up there with her mother, Shelly, through a childhood marked by turmoil and danger. There were spells of time with her grandmother, Pauline, who lived with her partner, Tommy, in her own flat a few floors down. Sometimes Maggie went to foster carers – a respite, a chance for Shelly to get her life together. On occasion, Shelly did. But then the social workers would stop coming, and her slide back into chaos seemed faster every time.

Maggie was ten when she told the social workers knocking on her mother’s door that she refused to go with them again. That she would not leave Shelly by herself. That she would run away, again and again, until they gave up. Shelly was her mother. She was her mum. Nothing was stronger than Maggie’s knowledge and understanding of what this word meant. When she was born her infant brain had, by instinct and design, sought out the smells and sounds and sight of her mother above everyone else. The shouting and fighting and broken glass to which she had listened, as she lay deceptively impassive in her cot, were absorbed by her brain, defining its pathways and, in turn, her future. Maggie had learned how to read her mother’s face, the smell in the air, the frequencies that flowed off her as though she were a satellite. She had learned she must not confuse these changing signals: that she must anticipate when she would be hugged, or shouted at, or hit. Her mother had unknowingly trained her daughter’s nervous system to cope with the shattering terror of living with her. To Maggie, this was her normal.

There were other children – Maggie’s brothers and sisters – but when they left the flat they did not come back. Maggie decided upon her own rules about social workers: they smiled and said they were there to help you, then they took your babies. When she turned twelve another of her new siblings was removed, but this one seemed to break Shelly in a way the others had not. Maggie watched her mother escape into a pretend world on the cold, bright screen of her laptop until, one day, saying she had found true love with a faceless stranger, Shelly took Maggie to her grandmother’s flat in the middle of the night and banged on the door. Maggie, holding the shopping bags of clothes Shelly had packed for her, knew by her mother’s energy, humming and fizzing, not to say anything. She watched her walk away. She would not see her again for seven years.

When Shelly came back, Maggie was nineteen. Pauline and Tommy tried to stop Maggie being won over by Shelly’s promises of a new life, a fresh start, but could not do so. Maggie was an adult now. And even if she had been a child, they had no parental responsibility for her – a legal power granted to a mother even if her actions defy the meaning of the words.12 All they could do was stay nearby and try to help. So it was that, after a time, the men who came to visit Shelly in the middle of the night, shouting and brawling and drinking, began to notice Maggie. It was Pauline who first saw the strain of her granddaughter’s stomach on her tiny frame and realized, with a lurching sadness, that it was all about to begin again.

Three years later, a social worker called Andrea knocked on the door of the flat Maggie still shared with Shelly. She was there because Maggie, she had been told, was pregnant again. The last time she had seen Maggie was over two years ago, in court. A panel of magistrates had agreed with Andrea that this young girl had barely been parented herself; how could she possibly parent anyone else? Maggie’s first baby, placed in foster care since her birth, had failed to bond with her mother. If she was not asleep during the short permitted visits, then she would often fail to recognize Maggie and would cry when she picked her up. Maggie began to hate the contact sessions and started to miss them to avoid the humiliation of her tiny daughter’s rejection. There had been one last visit – a final goodbye – at which Maggie was under firm instructions not to weep or frighten her child by holding her too tight or against her will. And then she was gone.

It was an odd logic to send Andrea back to knock on Maggie’s door two years later, but one I would see in practice time and time again. It was true that Andrea knew the background of the case, that she had done the work and had a pre-existing relationship with Maggie. It was also true that this relationship was, by now, toxic. When Maggie showed Andrea into the flat that day and pointed to the changes she had made ready for this second baby now growing inside her, Andrea’s approach and tone seemed hauntingly familiar. Andrea said she was there to help, but Maggie feared her visit was only to gather evidence to use for the report that would, eventually, say that this baby should be removed as well.

The baby was born weeks after Andrea’s one visit to see Maggie’s home. As dawn broke, animal pain took over Maggie’s body and she thought for a moment that she might not survive it. But then came Aaron. Baby Aaron, blinking with eyes like the father he would never meet into the medical light. A few miles away, Andrea, hearing news of the birth from the hospital, printed off the pre-prepared form enabling her to issue the proceedings designed to take him away.

What happened next changed everything. The court form was sent off, but Andrea contacted a woman who agreed to take vulnerable mothers with new babies into her home. And so, unlike the last time, Maggie left the hospital with this baby in her arms. She did not return to her flat but by agreement took her baby to a semidetached house in a modest cul-de-sac on the outskirts of town, where she met the foster carer who would teach her how to be Aaron’s mother.13

A week after she arrived at the mother and baby placement, an Interim Care Order was granted by the magistrates’ court. This gave the local authority control of Aaron, albeit that he could stay in his placement with Maggie. Maggie did not fight it; she would do anything they asked if it meant she could keep her baby. The local authority then immediately began their parenting assessment. At the first meeting, when Aaron was ten days old, Maggie found herself surrounded by social workers and professionals, their titles, laminated on cords around their necks, confirming their power as they talked over her about her future. By the time Aaron was twelve weeks old, the local authority’s report was finished. Maggie was doing well in the mother and baby foster placement, it conceded. The foster mother had reported a good bond between Maggie and Aaron. But Maggie’s own childhood had been marked by severe physical and emotional neglect and she had never learned how to parent. Her baby would be at potential risk of serious harm if placed in the community with his mother. She was compulsively compliant: she found it hard to stand up to dangerous individuals because, so often, these people were her only form of support and shelter. She could not see the threat Shelly posed, and although she had promised to cut off contact with her mother, no one believed she could. She would need a lot of help to be a parent, both physical and emotional. And, most importantly, Maggie herself had already conceded she could not parent when her first child was removed. Not her fault, of course: just history repeating itself. There was nothing to be done.

The first time I met Maggie was at her interim resolution hearing, some nine months after Aaron was born.14 The solicitor instructing me had represented her at every other hearing that had taken place in the magistrates’ court. There had been delays – putative fathers needing to be ruled out, hearings adjourned, expert reports ordered. A decision had been made that the issues had become too complex for the magistrates and the case needed to go before a judge. That was how Maggie came to find herself sitting alone, in the atrium of Medway County Court on a cold morning in January, waiting for me.

Medway County Court is an ugly red-brick building. It loomed ahead of me, depressing in the grey winter light, as I wheeled my case up the winding slope and over the grey concrete bridge towards its entrance. I was late. Snow had paralysed the trains leaving London and I was over-hot from running from the station wrapped in winter layers. Once inside the courthouse I looked for the other parties, but it was almost empty. With a rush of panic, I wondered if the hearing had started without me. Then I saw a girl sitting alone on one of the flip-up chairs in the waiting area, and knew she must be Maggie.

I signed in and at the same time checked which judge we were before. Judge Nicholas. I frowned. He had been a family district judge for many years, but had only recently moved into public law. Maggie’s case was to be, I discovered later that morning, his first care case. I had appeared before him many times. He could be a difficult judge, for no other reason than that he felt too many lawyers fell below his high standards of precision and preparation. I knew that the local authority’s failure to send through the documents they were supposed to have provided for the hearing would already have aggravated him.15 Their lateness was likely to tip him over the edge.

Eventually, in a hustle of coats, the local authority solicitor and her barrister, Pippa, arrived, with loud complaints of snow and gridlock on a journey that should have taken under half an hour. Shortly after them came the social worker, then the guardian’s solicitor with a message to say the guardian, Deborah, was ill. A cold. She was not going to make it.

Judge Nicholas strode into court and flung his fury across the desk. The two lever-arch files for the case, which he was supposed to have read for that morning’s hearing, had, he said, been sent through only yesterday and were now lost in the court office. Pippa, stumbling for an explanation, said that she had forgotten to prepare the required documents, then immediately regretted this confession when Judge Nicholas’s face turned puce. It was just not good enough, he said. He was going to adjourn the hearing and expected to see everyone back there again in two days’ time. He wanted the practice direction documents by the end of the day without excuse. Five minutes later we found ourselves outside court, admonished. I waved off Maggie and called my solicitor. ‘I think,’ I said, kicking brown wet mush off the wheels of my case, ‘that Judge Nicholas is actually going to be quite good at this.’

Maggie and I were again the first to arrive at court two days later, the other parties turning up just as the hearing was due to begin. Deborah, the guardian, was still unwell and was not, in spite of the judge’s wrath, at court. Pippa handed out copies of the ‘Case Summary and Chronology’ she had emailed two days earlier. They were inelegantly done: every order made in the case so far had simply been cut and pasted in its entirety and I flinched at what the judge would say.

Judge Nicholas fumed at the documents the local authority had sent through but knew that we had to get on with the hearing. The purpose of an interim resolution hearing is to try, as far as possible, to resolve outstanding issues by agreement. If all works well, a final hearing can be averted. No, Pippa said. The local authority was making no changes to its plan, nor offering any concessions or alternative suggestions. It wished to place the baby with a foster carer as soon as possible; too much time had already passed. The social worker was already twin-tracking – looking for adoptive parents who might take Aaron when the court sealed the order they expected it to make.16 Judge Nicholas turned to the guardian’s solicitor, standing alone at the end of the bench. Yes, she said in response to his question, Deborah was in complete agreement with the local authority. Judge Nicholas looked at the solicitor long enough to see her flush, then turned to me. Yes, I confirmed, the mother still very much contested the application.

The judge turned to Pippa. ‘And the author of the psychological report – she is, I presume, warned to attend the final hearing and give evidence?’ he asked. I looked at him with curiosity. Dr Dymphna was a clinical psychologist who had assessed Maggie many months before my involvement, at the request of all the parties. Her report had been filed and thereafter little had been said of it. Barely any mention was made of her findings in the social worker’s evidence and, when I had read her report, I understood why. Dr Dymphna had been highly critical of the local authority’s failure to help Maggie above and beyond securing her a mother-and-baby foster placement. This was a mother damned by her heritage, she had said, but until Maggie’s ability to change was tested there was no way of knowing whether she could break from her past and mould her own future. There was every indication that she might be able to do so, given her demonstrated abilities so far, albeit that they were acquired only recently and in the cocoon of her placement. But there were several areas of therapy and practical help which the local authority should try before they could say for certain that the risk of leaving the baby in Maggie’s care was too great, or that the case was as hopeless as they considered it.

‘Yes,’ Pippa confirmed, ‘the expert has been warned to attend on the first day.’

‘Good, good,’ replied the judge, nodding slowly. He looked, for a moment, as if he were absorbed in a plan. ‘I would like her called first, please. Right then.’ He snapped the file shut in front of him. ‘Then there is nothing for it: we must have our final hearing.’ And with that he stood, causing the rest of us to start to our feet, and marched out of his door at the back of court.

The final hearing began two weeks later. I sat in court with Maggie behind me as Dr Dymphna stood in the witness box and swore her oath. She wore a boxy navy suit and round, black-framed glasses. Like many of the experts I cross-examine, she had the lightly contemptuous air of someone convinced of their superior intellect. Her answers to the questions that followed were clipped, peppered with the jargon of psychological theory, but delivered in a way that made it sound as though she was entirely uninterested in the actual outcome. I wondered if this was deliberate: nonchalance designed to add objectivity and, therefore, weight.

She spoke of Maggie without warmth or affection. Maggie’s reading and writing ability was that of a child’s, she said, but she did not suffer the kind of cognitive dysfunction the social worker had initially suspected. Quite the opposite, in fact. Maggie excelled in some areas, indicating a higher than average aptitude for understanding new problems if they were explained to her well. There had been a number of assumptions made by the local authority and an anticipation of failure, with heavy reliance on the removal of the previous child, but without subjecting Maggie to any real test. Dr Dymphna found that Maggie was open, compliant, able to cooperate. She had managed to work as well as she was able with a social worker she greatly mistrusted. Maggie was able to form long and sustained attachments, and was able to prioritize her son if she was given clear guidelines on how to do so. Dr Dymphna could not, she concluded, comment on whether Maggie was able to shift her ability to think objectively about risk, because she had not been assessed while living alone in the community. The psychologist paused, as though she hoped everyone was listening. Shortly after she delivered her report, she said, there had been a meeting with all the professionals at which she had set out all the work that could be done with Maggie. And, to be plain, if the local authority had done it, she would now be able to tell the court whether or not Maggie presented a sufficient risk to justify her baby’s removal. As no such work had been done, she was unable to give the court a determined view.

Direct criticism of social workers, or criticism of a local authority’s approach, is most often confined to the comment columns, misleading tabloid articles and vitriolic websites, and, occasionally, the appeal courts. The bite-back to accusations of failure is often political: it was not their fault – they are underfunded, services have been cut, they are poorly paid and overworked. This is, of course, true, but does not explain why some local authorities do what others do not, or succeed where others fail, despite the same challenges and budget.17 In reality, those who choose to do difficult jobs for modest remuneration do so for a multitude of complex reasons. Among them, almost always, is a desire to do good, to make things better, to help. This desire does not always equate to ability. But some feel the boast of a good heart and the right intentions should excuse poor performance, and I wondered whether it was this which lay behind the expressions on the faces of social workers I cross-examined in court who objected to such scrutiny, as though their title alone were proof of their rightness.

I watched Judge Nicholas listen, carefully, as all the barristers cross-examined Dr Dymphna in turn. Then he leaned forward. ‘Dr Dymphna, the level of work you are recommending with the mother is intensive. You have suggested that, were she to move from her placement into the community, you would expect daily visits for some period and close supervision for at least a year. The local authority and guardian have raised two objections to your plan. Firstly, the high level of resources required. Secondly, the consequential delay for the child if the work is undertaken and fails. You are aware that we are now required to conclude these kinds of proceedings within twenty-six weeks – a timescale that we have already missed. Can you help us, please, as to why this further delay and intervention is necessary?’

Dr Dymphna turned to look directly at the judge and he stared back at her in silence. Before she spoke, I thought I heard her give a sigh. ‘The mother is young,’ she replied. ‘She is at the beginning of her reproductive career. She will almost certainly go on to have more children and, if this child is removed, a pregnancy is statistically likely to happen relatively quickly, as has already been the case. The child this court is concerned with is the fourth generation of his family who has had contact with social services. At some point the opportunity to break the cycle should be seized. I am aware of a study currently being undertaken to examine birth mothers in recurrent care proceedings.18 Records held by the Children and Family Court Advisory and Support Service suggest that one quarter of all children in care proceedings are from vulnerable mothers aged under twenty-five who have had successive children removed. Of the women studied, the average number of children removed was three. This mother,’ she swept her hand towards Maggie without looking at her, ‘is at very high risk of becoming one such statistic. If we don’t act now, there is every reason to believe we will be back in this courtroom in a few years’ time.’

I looked at her words in my handwriting in my notebook. A flow of faces passed through my memory. The young mothers and fathers I had represented. The ones I had represented more than once. All the unseen, silent children.

‘I know, Sir,’ Dr Dymphna continued, ‘that you must complete a balancing act. On the one hand, I would say that the current timetable of twenty-six weeks imposed by the legal framework is completely unrealistic in terms of enabling and testing long-term change in a mother who has been assessed as presenting a potential significant risk to her child.19 I also understand that the court has no influence on the local authority’s monetary distribution. However, the court should remember that the cost of a foster placement is, on average, between twenty-nine and thirty-three thousand pounds each year.20 The average total cost of removing a child from its mother is between two and three hundred thousand pounds, depending on what kind of placement is undertaken.21 I am unsure about the cost of instructing an independent social worker, and therapist, to undertake the work I have recommended in this area …’ she waved her hand dismissively towards the window, towards the concrete car park beyond, where rain pattered listlessly into sad grey puddles, ‘but I would expect it to be around a few thousand pounds.’ She paused. ‘Quite simply, failing to teach this mother to parent could cost this local authority significantly more than doing so.’

Dr Dymphna looked down at her report, which remained unopened in the file in front of her. ‘I feel I should say that, in my professional experience, the success of an outcome depends in large part on the approach taken by the local authority. Where the court has gone against a local authority and the local authority is still not minded to get on board, then any intervention is, frankly, unlikely to succeed. Bearing this in mind, if this baby is to be placed for adoption it should be sooner rather than later. The prospects for adoption are, quite simply, better for younger children. There is an emerging body of work which suggests that emotional impact becomes encoded at a younger age than was previously thought. Placement failure is higher for children after six or seven. I should say, though, from the child’s point of view, I cannot see why he cannot stay in his current placement with the mother until the adoptive parent is found. I see no difference between this and placing him with another foster carer, or several different carers, before his final move.’

I wanted to turn around, to reach and put my hand over Maggie’s. I wanted to offer her something – although I did not know what, for I could not reassure her that what had been said was either irrelevant, or untrue.

Maggie gave evidence the following day. She described what it had felt like when Andrea arrived at the placement without warning ‘with the adoption lady’. How Maggie had sat in silence as they took photographs of Aaron and asked questions about him to put in his booklet. His advertisement for a new family. I glanced to my left to check that Andrea was listening to Maggie’s evidence but saw that instead she was whispering to her manager, who was sitting beside her with a hand of reassurance on her back. She had given evidence just before Maggie. It had not gone well.

‘They got into such a panic,’ I said to my solicitor, on the way home after court, as I leaned against the wall of the train corridor and looked out of the window at a world already in winter darkness flashing past. ‘We were halfway through my cross-examination of Andrea. She stuck to what she said in her statement – pretty much ignored all of the expert’s evidence, just said Maggie’s history was too much of a risk, the fact she’d already failed once and so on. Even when I put to her all the programmes Maggie had gone on – off her own bat – she just said that there was no way of really knowing that Maggie wanted to do them, or that she had actually understood what they had taught her. That Maggie was the sort of personality to exhibit disguised compliance.22 Damned if you do, damned if you don’t, that sort of answer. She conceded, just, that there might be an argument for delaying adoption to test Maggie’s parenting but that to do so was not within the timescales of the child. Anyway, I was asking her why she had cherry-picked a handful of notes from the foster carer to attach to her statement – the only ones which could be read as critical of Maggie. It was only then that the judge realized he hadn’t got the full set of foster carer notes. He had never received the updated index and so he hadn’t noticed they were missing. He was furious. Andrea had to admit that the rest of the notes were all positive, even though there was no mention of them in her statement. Pippa then tried to blame the LA’s admin staff – said it was their fault, not hers. You can imagine how well that went down …’

I rang off with a promise to call the following day, then returned to my seat on the fugged-up train to go over my notes and prepare for my cross-examination of the guardian. The next morning, Deborah, the guardian, stood in the witness box and swore the oath. It was the first time I had studied her properly, for she had not come to any of the earlier hearings. She was in her late fifties, with a bush of wiry grey hair and an anxiously mobile face. Around her neck, on a rainbow-coloured cord, she wore half-moon glasses which rested over a brown linen jacket. Her statement was now many weeks old and, as she gave her evidence, I listened for a sign that she would retreat from her blanket approval of the local authority’s case. A guardian volte-face was not unusual in circumstances where a judge appeared to doubt the local authority’s approach, and Dr Dymphna’s evidence had given her ample reason. I knew that the skill was less about attacking her failure to give an independent examination of the evidence, and more about showing her the way out. I needed to offer her an excuse to say she had reassessed her recommendation – point her towards fresh evidence or refer her to the progress made by Maggie since she wrote her statement. Deborah blustered and stalled, but ultimately stuck to her view. No, she said, based on her many years of experience she was quite sure that Maggie’s problems were too entrenched, the challenges too hard, the support she required too great. She did not consider that leaving Aaron in the care of his mother without the constant supervision of foster carers would do anything other than place him at significant risk. I watched the judge, but he just looked carefully at her and made a note in his book.

It was late in the afternoon by the time the evidence had all finished and our closing speeches given. As the judge rose, causing us to do so in response, he looked weary. He would give his judgment tomorrow, he said, but he wanted the morning to deliberate. We need not be at court before 2 p.m. As the door swung shut behind him, I wondered how any person could possibly bear the weight of the decision the judge was being asked to make.

I stood waiting for my train at the station, unable to push away a sensation of resignation. I had been here so many times: cases where I had felt, at individual moments throughout the hearing, that my client was in with a chance. That the judge must understand the strength of the child’s bond with their parent; that he must see the efforts they had made. The father had explained away the bruises. The mother had said they were not her empty bottles. They had promised there would be no more violence, no more police call-outs; they would do anything if it meant they could keep their children. My job is to fashion a crystal ball from evidence and ask the judge to decide whether he or she can see far enough within it to feel able to take the risk. But, at this point, when the decision cannot be influenced and I no longer need to believe, doubt creeps in. This must be the same fear which bears down on every social worker who has no agenda other than the protection of the child: that it must surely be the definitive act of selfishness to risk a baby’s future with an experiment in which they might pay a lifelong – or the ultimate – price. The train arrived at the platform and I climbed on and took my seat, trying to push the thought away.

Six months later, in the city heat of midsummer, I stood on a tube train into Temple. I had taken off my jacket, which now lay limply over the extended handle of my wheelie case, and leaned against the end of the carriageway near an open window, allowing the strange warm gust of wind that rushes through London’s bowels to cool the sweat on my neck. It was teatime and I was returning to chambers to drop off my files. Maggie’s files. For that day was the last time I would ever see her.

At the end of the final hearing the previous winter, Judge Nicholas had come into court and declared he was not going to make a decision after all. He wanted there to be an assessment of Maggie’s parenting in the community, at the level and intensity suggested by Dr Dymphna, and he wanted the local authority to pay for it. He found as a fact that as soon as the initial parenting assessment of Maggie had been negative they had closed their minds to the possibility of any other outcome but adoption. They had done, he said, no work with Maggie at all, even though there was much that could be done. Work that might just break a generational cycle; that might allow Aaron to be brought up by his family – and, very possibly, future children also. He would give the local authority a week to put a plan into place and if they had not done so then he would have no choice but to dismiss their application and remove their legal power over Aaron.

And so, over the coming months, Maggie moved into her own council flat in a converted house in the suburbs. The foster mother from her placement came to see her often. She was to have help with budgeting, problem-solving, parenting and life skills. And she was to have her own therapy, which might begin to loosen the complicated knots within her.

I thought of her often over the months that passed. I wondered how alone she must have felt arriving in the darkness of winter at a place she did not know. I wondered how hard it was to refuse Shelly’s calls; to have the humiliated social worker visit her home, look in her fridge and cupboards and bedrooms, and wait for her to fail.

But Maggie had not failed. And so, on a bright and sunny August day, Judge Nicholas had made his final decision. There would be a Supervision Order requiring the local authority to support and monitor Maggie for a further year.23 There was still potential for significant risk, he said; he could not ignore it, but it was insufficient to separate this mother from her child or to give the local authority care of him. His decision was clear. Maggie would keep her son.

As I walked through the stone archway leading away from Temple Church towards chambers, I suddenly felt overwhelmed by the white-stoned gravity of the place. I knew that the risk for Aaron was great. I knew I would be unable to overcome a desire to search for Maggie’s name on Google or Facebook, looking for clues as to whether she had made it. Waiting for the image that would reassure me: her face in a photograph, grinning, pressed up against the cheek of a toddler with a crop of brown hair and slanting green eyes. And that only then would I be able to admit how relieved I was; how grateful that this little boy was smiling up at me from the bright screen on my desk and not from the front page of a newspaper.
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The Protection of Children Act 1978

Section 1– Indecent photographs of children

(1) Subject to sections 1A and 1B, it is an offence for a person—

(a) to take, or permit to be taken or to make, any indecent photograph or pseudo-photograph of a child; or

(b) to distribute or show such indecent photographs or pseudo-photographs …

Archbold Criminal Pleading Evidence and Practice, Chapter 31 – Offences against Public Morals and Policy

‘Making’ includes opening an attachment to an email containing an image, downloading an image from a website on to a computer screen, storing an image in a directory on a computer and accessing a website in which images appeared by way of automatic ‘pop-up’ mechanism.




I USED TO think that I could spot a paedophile.

In my first few years as a barrister I began to believe that people conformed to stereotypes more often than they disproved them. That belief was only strengthened by the sex offenders I encountered, who so often cleaved to a type: the dysfunctional youth volunteer with the greasy stain of otherness; the pockmarked school caretaker; the reedy-moustached tyrant teacher, all using their careers as cover for their abuse. I discovered that these men – for they were mainly men – were marked out not only by their life on the fringes and their lack of social inclusion, but also by a predictable refusal to admit their crimes.

I once covered an early hearing for a barrister whose client, Mr Bunn, had been accused by a man in his twenties of abusing him many years earlier. The statements I read the night before the hearing contained the kind of horror that makes representing someone charged with these crimes so conflicting. The shock of the story left me light-headed, as though I had watched a deep wound being inflicted, someone’s muscle pulled back from their bone. In the years afterwards I discovered that, although I never forgot the images that the words created in my head, their power lessened. Familiarity brought with it desensitization. Repetition reduced their impact. Torment and suffering were turned into text within a statement as human horror morphed into cold evidence. Rape. Penetration. Fissure. Bruising. Blood. Abuse. Someone else’s hell translated into tomorrow’s job.

When I was asked to cover Mr Bunn’s hearing, though, I was still a pupil and the evidence against him made hard reading. The complainant recalled how, as a boy, he was raped by Mr Bunn on his childhood bed, which was reflected in a mirror in the hallway. He spoke of how he would watch in this mirror the moment when, upon ejaculation, Mr Bunn would fling back his long, oily hair. It was vivid and memorable and, therefore, entirely believable. When I read the papers, I was relieved that Mr Bunn’s guilt or innocence was not my concern – my only duty was to represent him in a hearing about diary-juggling. All I had to do was offer no resistance to the prosecution’s application to postpone the trial date by a month. My terror at being in a grown-up court, dressed in a barely worn wig and gown, was mitigated only by the knowledge that I would have to say fewer than five words. The task was to get in and get out without disruption or intervention.

Early the following morning, I walked along the corridor of Guildford Crown Court. It was busy. The blocks of seats flanking the wall opposite the courtrooms were filled with huddled conferences between barristers and their clients, uneasy eyes and twitching jaws. Without my pupil master to follow, I worried how I would identify my client. I walked to the courtroom door where the hearing was listed and scanned the people hanging around outside. Then I noticed a man sitting alone, a few feet away, staring straight ahead and past me. He was wearing bottle-bottom glasses and a soiled navy-blue anorak. In his hand he held a folded-up piece of paper and I could see from where I stood that his fingernails were stained yellow and over-long. His hair, receding at the front, was tied with an elastic band into a thin, limp ponytail.

‘Is there a Mr Bunn here?’ I called over the throng of people, surprised at the assurance of my voice. The man with the ponytail looked up and stood, then walked over and extended his hand for me to shake it.

After the hearing I went to the bathroom in the robing room and, even though I felt embarrassed doing so, I washed my hands three times. From then on, if I represented a paedophile, I usually did not need to call out their name. I would know who they were from a sweep of the room.

But then I met Peter. Peter had curls of strawberry blond hair, streaked with summer light. His face seemed angular, as though it were waiting for age to fill it out. Its childlike milkiness was marked with tiny freckles which ran over the bridge of his nose, upon which sat an oversize pair of rectangular tortoiseshell glasses. He wore a well-intentioned cheap black suit on his willowy frame, and smelled of soap and fear. He had just turned eighteen.

On Peter’s computer were over two hundred images of child abuse.

It was the man tasked with repairing water damage on Peter’s laptop who first called the police. When the two officers were shown into Peter’s home by his pale-faced mother, he admitted his guilt immediately. He led the police to his bedroom, where they found his walls and shelves filled with the relics and mementos of childhood. In the corner of the room was a computer, and on it was a drive with more of the forbidden pictures stored upon it. Peter took the police straight to it. He said he wanted to show them everything he had, to draw a line and never step into this rabbit hole again.

Later that day Peter waited in the foreign land of the police station with his mother, frozen into silence by the wailing drunks and junkies with whom they shared their bench. The policemen were nice to him and he told them everything. How he had been posting pictures of himself online since he was thirteen, sending them to other boys who had asked him to do so and who had sent him pictures of themselves in return. He agreed with the officers’ questions: no, he didn’t know for sure that the people he was messaging were also boys; yes, he supposed they could have been men. He was quite good at computers, he told them, adept at wiping and rebooting. This was why none of those images of him on the cusp of adolescence survived on his computer. And so, after it had all begun, he had found himself straying into those corners of the internet where he should not have been. Folders of images had sprung up in surprise invitation and he had downloaded them. There they had waited, dormant, ready for the moment in the early hours of the morning when curiosity and something darker pulled him towards the glowing monitor in the corner of his room. He hadn’t looked at all of them, he insisted; there were too many for that. After the interview, he repeated his confession to the two police officers separately, as though he was glad that his time of click click clicking late into the night had been ended for him – although both officers knew what kind of searching Peter must have done to have been invited into the world he had joined. They also knew that the court would not care whether or not he had looked at the hundreds of images within each file, nor whether he had taken his own kind of pleasure in them. He knew they were there and what they were, and that was enough for the law to prove his guilt.

The policemen were young and kind and told him that, maybe, this could be dealt with by way of a caution: a legal slap on the wrist.1 Not really a conviction, more a you made a mistake but all this shall pass kind of resolution. But it wasn’t up to them. They filled out their forms and wrote up their statements and ticked off their boxes, then gave the whole bundle of bureaucracy over to someone from the Crown Prosecution Service.2 It was this unknown person, sitting in an office, who would decide Peter’s fate.

The CPS solicitor looked at the file and, of course, saw only the evidence. Two hundred and fifty still photographs and thirty-eight films: innocence and violation and exploitation divided by the law into levels of perversion.3 The majority of the pictures were at Level 1: nude or erotic poses, but no sexual activity – the stuff of Greek antiquity and art-house exhibitions. But there were nearly fifty images and some twenty films at Level 2, showing some sort of sexual activity between children or solo masturbation by a child. And then they found the pictures and the fifteen films at Level 4: the penetration of a child by a child, or of a child by an adult. I can guess at their relief not to find the final level, Level 5: the unimaginable, reduced to the legal descriptive of ‘sadism’.

The sentencing guidelines were clear.4 If a large number of the upper category of images had been downloaded for personal use, but not shared with others, any sentence should start at twelve months’ imprisonment. It could be reduced for a guilty plea and other mitigation, but not below six months, or if the judge thought the case serious enough it could be increased up to a maximum of two years in prison. Peter was seventeen when he was reported to the police, but it had taken some five months for the CPS to work through the evidence, in which time his joyless eighteenth birthday had come and gone. And so, now officially an adult and therefore to be treated in law as such, the CPS solicitor decided his fate.5 Peter was going to be charged.

The papers arrived in chambers the day before the hearing, spouting out of the printer in hot bursts. I was representing Peter. Peter the paedophile.

Peter’s solicitors had represented him when he entered his guilty plea at the magistrates’ court at the first hearing. The magistrates, inevitably deciding the case was too serious for them to hear, had sent it up to the crown court and so a barrister was instructed. This barrister’s trial had overrun and so now – the evening before Peter’s sentencing hearing – the solicitors were passing Peter on to me. I scanned their cover letter. It gave a short, cold summary of what had happened. As I read it, I felt a guilty surge of relief. The solicitors acknowledged that it was too late to arrange an appointment for me to view the secret CD of all the indecent images in the case. I would therefore have to take it from them that they had been through the evidence and agreed with the prosecution’s categorization. I thought of my old pupil master. You must always view the images, he had said. You can never trust that the prosecution will have done so thoroughly or properly, or that their decisions are correct. Besides, this is your client and it is your duty to look at all the evidence, however horrible. He was right, of course. But while I had represented people charged with possessing indecent images before, for whatever auspicious reason the pictures themselves kept eluding me. They were like kryptonite; the CDs that contained them were kept by the police to be viewed by the defence by appointment only, and shown to the judge only in his room in court, on a laptop kept specially for the purpose. This, inevitably, led to a limitless number of bureaucratic breakdowns, which had, so far, enabled me to avoid the gruesome obligation of my job. Reading the letter, I realized with guilty relief that my luck was going to continue.

Usually when I read a case I imagine it as though it is a film playing out in my head. It helps me remember it; helps me put myself into the shoes of the defendant, the victim, the witnesses. It helps my speech to the jury, as I pull them into this world and ask for their judgement. Of course, this sometimes means looking at morbid evidence: photographs of a room decorated with a man’s blood; cigarette burns on flesh; brain or bone fragments; a long serrated knife with a dead woman’s blood dried on its blade; CCTV of punches, punches, punches, before a final, lethal stamp to the head. I do not forget them, but by treating them cinematically I play the role of director, distancing myself behind the camera. But there was something different about indecent images of children, as though I had drawn an invisible line for myself that I refused to cross. I had appeared in child abuse cases in the family courts – I had seen photographs of welts and teeth marks and read statements about maggots in mattresses and cruel punishments in dark wardrobes. Why, I debated with myself, were sexual abuse images different? Why did I want to maintain that thin shield of innocence between myself and those obscure corners of the web that I knew existed but had never seen? I reasoned it was because I knew the seen could not be unseen and I feared being haunted by the images. And so, if I could get away with not looking, then I wouldn’t look. But what I had not considered – not until Peter – was how my not seeing the pictures would make it impossible to represent someone properly who took their perverse pleasure from them.

I began to read through the bundle of papers on my way back on the train and it was only then that I realized what a mess they were in. Once home, I spent several hours attempting to chart how the prosecution had come to the eleven charges they were bringing; trying to work out whether the continuity – the gossamer thread stretching between the evidence and the eventual charge – was all in place. In truth, without the images and a schedule detailing which picture went with which charge, it was a maze without end. In the early hours of the morning I decided that, as Peter had already pleaded guilty to all the charges, there was nothing to be done. I would just have to get to court early and hope that the prosecutor was in the mood to be helpful. At least, I thought, the hearing was at Inner London Crown Court, a tube ride away from home. I wondered whether, if all went well, I would make it back by lunch.

Inner London Crown Court casts a stately presence over the block in which it stands, flanked by tenements and council housing and tired, polluted streets. Its black iron railings, white Portland stone and grey slated roof do not entirely prepare you for its entrance hall. Once you have climbed the steps and walked under the broad stone pediment, you find yourself in a vast, double-height hall with a barrel-vaulted roof, its walls panelled in dark timber. Above you a piano nobile is marked off by a wooden gallery and, were you to turn and look back at the entrance you have just passed through, you would see three large windows, set into the stone and filtering light on to the stone-flagged floor. It smells of polish and dust and, although built a year before the First World War ended, the ghosts of the Sessions House it replaced, which had stood on the site for well over a hundred years, seem to whistle down the corridors. I can only imagine the fear that leapt into Peter’s throat as he crossed its threshold and took it all in.

Once at court, I went to the advocates’ room and dressed in my robes. Unable to find my prosecutor, John More, who had not yet signed in, I went to collect Peter’s pre-sentence report.6 It painted a sympathetic portrait and, with a written shrug, confessed that the probation officer wasn’t exactly sure what useful work could be done with Peter to address whatever issue he had with his sexuality. At the end of the report she had suggested that, if custody was inevitable, could the judge consider imposing it at the lower end?

I waited outside the courtroom until Peter arrived, alone. It was the first time we had met. He stood out among the tracksuits and jeans and bravado, one of only a few wearing a suit and a face fixed with tension, failing in his effort to appear more grown up than he was. He had the habit of pushing his glasses back on to his nose when their heavy frame made them slip, and the tick gave him the air of a juvenile academic.

We sat in the corridor outside the double doors to court. Peter spoke at length and with animation about his life, finding relief, it seemed, in describing his normality. He told me about his job in a shop, the diploma he had just completed with distinction, the university place waiting for him in September. He talked about the break-up of his parents’ marriage; how hard it had been for him and his two older brothers. He described the solace he had found with his local youth organization – how he would spend his weekends volunteering for them, running clubs, organizing camps. He said how proud he was to wear their lanyard with his name on it, confirming his position and his status in black and white.

I nodded and smiled and wrote it all down, then flicked to the end of the probation officer’s report, tapping at the paragraph with my finger. Right at the end was a line that suggested a Criminal Records Bureau request had recently been made by Peter to the youth organization for a paid job.7 As they were obliged to do, given that the role involved working with children, they had asked the police whether he had a criminal record. The probation officer explained that the information had reached her after her interview with Peter, so she had not been able to ask him about it, but that she thought the court should know. It was odd, she said, that he should have applied for such a role given the charges he faced. It showed perhaps both a lack of insight into the offence he had committed and the risk he might pose to children. Peter denied it, furiously. He had not applied for the job, he insisted; why would he, knowing all this was coming up?

And then I asked him about the offence. He stopped talking and stared between his knees at the floor. I paused, at a loss how to reach him. I took out the indictment and explained that on that piece of paper were written eleven separate charges, each one called a ‘specimen count’, each one representing a different type of image or film. The judge would know that many images and films belonged to each count, but this was how the prosecution could capture the various levels without charging each image individually. Peter nodded his understanding, staring impassively at the black capital letters on the whiteness of the page. I paused. My voice was gentle. I need to talk to you about prison. He had to understand, I said, that the judge was bound by the sentencing guidelines, even if I could persuade her that Peter’s circumstances were unusual in that he had been lured into this way of life by others. She would have to find a very good reason not to follow the guidelines, and if she did not then the sentence could be challenged. It was inflexible and sometimes unfair, I agreed, but that was the way it was. It might be that I could persuade the judge that the probation officer was right – that this was not a case for custody; that Peter was too young to have his life shattered by a prison sentence; and that the circumstances of his initial involvement in this world were that of a victim, not a predator. But he must prepare himself for the very real possibility that I could not and that, at the end of today, he would leave the court in a prison van. Some, faced with the possibility of prison, rail angrily at the unfairness of it all. They say they won’t go; they say they’ll run. Peter wasn’t like that. I wondered whether, if I softened my voice and put my arm around him, he might start to cry. When Peter finally looked at me, fear had frozen his face into a mask. ‘I can’t do it,’ he whispered, ‘I just can’t.’ I nodded, but knew that my understanding of his fear could not prevent it. I knew too that there would be worse problems waiting for him – the prisoners alongside whom he would be incarcerated, the vigilantes who would seek their own form of restorative justice, and, even when he was released, the constant fear that people would find out, and what they would do when they did – all were more frightening than the sound of a key in the door of his cell.8

I told Peter that the prosecution would probably apply for a Sexual Offences Prevention Order – a list of restrictions that would haunt his movements even after his sentence had come to an end.9 As well as this, for the rest of his life he would have to notify the police of his details every year.10 If he changed his name or moved, or even went away for a certain period, he must tell the police within three days. If he failed to do so, then he would be in breach of the order and would be brought back to court for the judge to punish the breach. He would, of course, be barred from working with children, which in turn meant that his voluntary work would have to end. I stopped talking and watched him as he slowly realized that his world, and his future, had fallen apart.

Leaving Peter within his silence, I went to find John More. He was someone I liked and respected, without particular style or flair but competent and capable, with a ghost of the overworked, careworn sigh that many of the prosecutors employed by the Crown Prosecution Service carry with them. I eventually found him in court – he was covering all the hearings that morning, some twelve cases, all listed to start at 10 a.m. There was little chance of being able to talk before we were called into court, or of being able to work out where we agreed and disagreed so that we were not left floundering in front of the judge.

The morning’s progress was slow. Our sentence was still waiting to go on when the court stopped for lunch and, in the brief hour that he was free, John handed me his hastily drafted application for a Sexual Offences Prevention Order for me to agree its terms.

Eventually, just after lunch, we were called in. John smiled a greeting sideways at me as I hustled to my place, the retreating barrister before me still collecting his papers from the bench. John tried to whisper something to me, but it was too late: we were off.

We both stood as our judge walked in. I knew her well. Outside court she was quick-witted and charming. Within it, she was terrifying: bad-tempered, quick to anger and impatient. As the years slipped by and I found myself in the same collection of courts, day in, day out, it was inevitable that I would come to know the judges, the other barristers, the staff. It was also inevitable that I found myself in courtrooms opposite and in front of friends. I often wondered – as the barristers laughed and gossiped before the arrival of the judge or jury hushed them – what the clients thought of this, as they watched from the dock or the bench. How they must wonder at the split of personality required in these people to be friends one minute and foes the next. Having appeared in front of Peter’s judge before, I was under no illusion that her relaxed and irreverent nature out of court bore scant resemblance to the frown darkening her face as she sat in the judge’s chair, glaring down upon us.

Peter had been separated from me at the door and ushered into the large, glass-slatted dock at the back of court, into which he was locked away from the rest of us. When asked by the clerk to confirm his name and address, he did so in a thin voice. I was expecting the usual process of sentencing to unfold. John would introduce both barristers to the judge by name, with nods and slight smiles, followed by confirmation that the defendant had pleaded guilty and was here to be sentenced. He would then go on briefly to outline the charges and the facts, before handing over to me. I, rising, would take the judge through the probation officer’s report, before saying something sensitive about my client’s circumstances and his remorse. I would then go through the sentencing guidelines, pointing out where I conceded any aggravating factors and suggested any mitigating factors in respect of the offence itself. Finally, I would make a plea for leniency. And sit down. And wait.

Instead, our judge roared. This, from the evidence she had seen, was clearly a case of distribution of images, so why had it been charged as the lesser offence – mere possession? As John stumbled to his feet, my stomach lurched. I had not expected this, nor did I know how John would respond – whether he would fold under the wrath of the judge and agree that the more serious charge should be preferred. That would mean an immediate and lengthy prison sentence was guaranteed. I stared at my Archbold book on the bench in front of me as though hoping it might fly open and deliver up a way to stop this happening. I wondered if I should start leafing through it, or whether, anticipating my attempt to halt her, this might enrage the judge even more. John began to speak, hesitantly, but the judge barked over his reply. She was going to put this matter back until the end of the day so that the prosecution could get an answer. The court clerk called the next case. Admonished, we left, as the barristers in the case behind us eagerly filled our seats.

And so, hours later, we were called back in to court, the last case of the day. The matter had not been charged as distribution, John explained, because the defendant, by his own admission, had rebooted the computer some years before. This meant that there was little evidence of distribution, only possession. The judge scowled and stared at him, weighing up how far to go. I looked down, feeling the heat of her frustration, irritated by John’s words. It was the prosecution’s job to find the evidence and to charge the offence accordingly, but he had now created a suspicion in the judge’s mind that Peter’s proficiency had allowed him to get away with something more serious – a suspicion it would be impossible to dispel.

Before the judge could protest further, John moved on in haste, setting out the rest of the facts. Twenty-four per cent of the still images were of children under thirteen, fifty-seven per cent of the films were children under thirteen. The Level 4 films were of children aged ten to fifteen. I stared at the notes I had made and wondered whether the reduction of images to a percentage made them more, or less, shocking. John ventured, cautiously, as though worried he may be inviting further criticism, that none of the children was under ten. They were not, he said, very small children. The judge murmured and looked back down at her papers. It seemed the chapter of the alternative charge had been closed. I exhaled, realizing I had been holding my breath.

Without raising her head, the judge spoke into the silence. What she really wanted to know about, she said, was the requested CRB check. I sat up straight, ready to rise and mount Peter’s protest. John looked pained and admitted that he had been unable to find out. The information had come from the police officer in charge of the case, who had told the probation officer about the CRB request after her interview with the defendant. No, he apologized, he didn’t have a copy of the CRB application.

‘Well, where is he, your police officer?’ asked the judge, brusquely. In a resigned tone, John replied that he was not working that day and, no, he had not been able to reach him. Yes, the allegation that the defendant had applied for a job working with children was something, he believed, that was contested. The judge exploded. She could not possibly carry on without this information, she thundered. This man had a sexual interest in young children, which had, for now, manifested itself only in looking at images, but it was perfectly possible to suggest that it might evidence itself in other ways. It was impossible for her, she said, to put this alleged application out of her mind. Was it innocent, or predatory? She needed to know. It was now the end of the court day so she had little choice but to send everyone away and call us all back in a week’s time. Without a pause she rose – as did we in a reverential wave – nodded curtly into the middle distance and swept through the door behind her. It swung shut with a bang.

And so, a week later, we all returned to court. The case was eventually called on just before lunch. The terror painted upon Peter’s face was now clear to everyone, his attempt at assumed adulthood forgotten as he watched his fate balance before him. The judge, looking at her papers, remarked impatiently – as though reminding herself of the fact – that the case was a shambles. She paused, then looked up at John. ‘I want to see one,’ she said. John rose quickly to his feet, but remained silent. I sensed both his relief that the judge appeared to have forgotten the CRB check and his concern about what had just been proposed. The judge looked straight at the dock. ‘Before I sentence this man, I want to see an example of each of the images, in particular a Level Four film and a still image. I will adjourn this matter to enable this to be facilitated. Counsel should come into my chambers when all is ready.’

And so I found myself staring at a shabby laptop screen in the judge’s room, John More next to me, the judge on my other side, a police officer fumbling at a keyboard in front of us. It felt supremely odd to be standing together so intimately, avoiding one another’s eyes, all still wearing our protective uniforms of robes and wigs and badges as we waited for the misery that was about to appear before us. Now the decision had been made for me I felt numb to it, ready for it, unwilling to imagine what the pictures might look like but not resisting, waiting for them to flash up and wash into me. The police officer, thick-fingered, clicked on the keyboard. Nothing happened. Panicking, he took the CD out and tried to replay it, several times. Still nothing happened. He carried on, fear disabling his efforts, the process – the CD’s exit from the computer, the wiping of its disc, the replacing – all painfully slow. After the third attempt the judge’s frustration brought the spectacle to an end. The officer, wincing under her gaze, confirmed that there was no other way to play the CD. The judge looked down, as though trying to compose herself. She would, she said, just have to carry on without seeing the images.

We returned to the safety of the courtroom and before we resumed our places I had seconds with Peter to explain in a half-breath what had happened. The judge came in moments afterwards and as I stood I realized I felt light-headed. I had almost no idea what she would do.

‘Stand up, Peter.’ The judge’s voice sounded weary. ‘I am sentencing you for possession of eleven indecent images. These kinds of pictures and films are disgusting. You should be ashamed of yourself, in particular of those at Level Four. This is a worrying case. You are eighteen years old and have had some disruption in your upbringing. You have denied that you applied for a job within a youth organization. The police are not able to obtain a copy of the CRB form, but on the face of it the evidence appears to suggest that you did. This means that you showed an interest in applying for a job with children and all this would entail, and then lied about it when found out. Sentencing someone like you is always of concern. Your case, however, falls squarely into the guidelines. You have amply satisfied me that the threshold for custody has been crossed. I sentence you to one year. Had you not pleaded guilty at the earliest opportunity, you would have got eighteen months.’

I felt the moisture leave my mouth. I stared straight down at my notepad and the words I had just written: 1 year custody. I did not look back towards the dock to see Peter’s face; I could not.

‘However …’ continued the judge, and my stomach plunged. ‘In light of your circumstances I am prepared to suspend this sentence for two years. You need help to deal with your offending. You will spend eighteen months of this period completing a Supervision Requirement where you will be asked to attend a programme. Any breaches will be referred to me and I will not look lightly upon them. I also entirely approve of the prosecution’s application for a Sexual Offences Prevention Order, which I shall make to last for seven years in the terms which were agreed before today.’ She paused, and I looked up at her, willing her to finish and let us go. The judge stared straight past me and into the dock. When she spoke, her voice was thick. ‘You should consider yourself lucky not to be heading immediately through those doors behind you and to prison.’ And then, without saying anything further, she rose, nodded at us all, turned, and left.

Afterwards I stood with Peter in the corridor outside the courtroom doors. I noticed not only that he was shaking, but that I was too. It had been too close. I was but a hair’s breadth from sitting opposite him in a cell, trying to discover which prison he would be sent to, writing down his parents’ phone numbers before the guards came and led him away. I was also aware that, by some serendipitous twist, a faulty CD had kept me behind the line I had drawn for myself. As we stood there, my relief became mixed with confusion. With every verbal assault on Peter by the judge I had felt indignant; with every assumption that a man who had looked was one who might go on to touch, with every comment that he was a predator and that the world’s children were at risk from him, I had felt resentment on Peter’s behalf. This was not, I thought, the young man who stood before me, whom I had spent time with, talked to, whose vulnerability was so clear. But there was no point in saying all this now. Our stunned silence was interrupted by the court usher, her keys rattling loudly in the lock as she closed the court for lunch, sounding out an echo of what might have been.

I walked down the wide gum-stained pavement and around the corner of the court building as stationary traffic coughed out fumes, and thought, was that all about luck? Very bad luck. Bad luck that Peter hadn’t been born twenty years earlier, when camera phones for all and portable internet were the stuff of fantasy. Bad luck that the lonely men who prowled the dark corners of the internet had found him as a confused thirteen-year-old and reeled him in. Bad luck that he had spilled his drink on his laptop. Bad luck that the delay between his arrest and his guilty plea in court had spanned that crucial birthday, which meant he faced an adult rather than a youth court. I was angry on his behalf at a system that had punished Peter rather than protected him; that saw him in the same frame as the middle-aged man who does more than look at those pictures – who creates them. I was angry at this system that had taken a young person’s hopes and prospects and potential, and squeezed them until they were a pinprick.

As I approached the underground station, I noticed there was someone begging just outside it. This was not unusual; I had seen different people in the same spot before, their faces appearing, after a time, tragically homogeneous. This time it was a woman, relatively young, hunched within the shroud of an unzipped sleeping bag, worn like a cape. I stopped near her and began to scrabble in my handbag for my Oyster card. The woman raised her head and spoke. ‘Please?’ she said. Her voice sounded clear above the traffic noise. It was a plea, but did not sound pleading. It sounded reasonable, firm, as though she were negotiating with a child. She held out her hand towards me, the cuff of her coat sliding back to reveal the inside of an arm covered with shiny, pinkish lines, stretching as far as I could see, like a musical score of her pain. Without thinking or speaking I took my purse from my bag and gave her the only note within it, before walking quickly into the station, through the barriers, down the steps and on to the platform. I did not look back.

I stood, waiting for the strange warm rush of air that warned of the train’s approach, feeling confused. I did not give money to beggars, for a variety of reasons which I felt were reasoned ones. I could not understand why I had just done that. Was it the marks on her arm? Seeing the physical manifestation of her suffering was different, I realized, from imagining it. Being confronted with the shocking reality of what she had done to herself, meant, in turn, that I was unable to avoid seeing her. And then I thought of the judge and I understood. She had seen indecent images before, that judge. She knew more than I did: more than the theory, more than the narrative. She knew, in pixelated moving colour, what it looked like – the violation by an adult of a child. But I did not. I had read descriptions of it and I had spoken to and met the victims of it. But I had not seen it. And then I wondered whether my sympathy towards Peter – my conviction that this was a contemporary crime being dealt with in a pointlessly old-fashioned way, my belief that he was a world away from the squalid men I had represented in the past – was enabled only by the fact that I had not seen those pictures that moved him in ways I would never understand. My outrage that the judge had assumed Peter to be a predator could be entirely misplaced. Maybe Peter had, as the judge suspected, told lies about the missing job application; maybe he had intentionally destroyed the material that would have seen him beginning his adult life behind bars; maybe in time, if left unchecked, he would go on to act upon those late-night fantasies. Was that why my old pupil master had been so insistent that I must look at all the evidence: not only because it was my duty to, but because only when I had seen it for myself would I truly be able to understand my client? Only then would I really be able to comprehend the crime I was defending, in the way that the judge understood the crime she was punishing. Then, having unveiled the monster, I must continue to fight for him using all my skills and abilities and gifts, because that was the job I had chosen to do and that was the system I believed in. That was the test. I realized that what had stopped me looking at these images, what had prevented me viewing the horror that took place in that dark world and then seeing it again and again and again, was not the fear that I would be haunted by it but the fear that, eventually, I would not be. That I might become desensitized to this kind of evidence as well. That I might stop being moved by it. And that this was the only way I would truly be able to pass the test and become what I professed to be: an instrument of the law.

Hot wind plunged down the claustrophobic tunnel. Stepping forward, I pulled my wheelie case to the platform’s yellow line. Today was over. Another day, another case. I got on the train, thinking of the papers waiting to be picked up in chambers for tomorrow’s case, as the tube train doors closed tightly behind me.
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Daniel

Winchester Crown Court


Sexual Offences Act 2003

Section 75 – Evidential presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved—

(a) that the defendant did the relevant act … the complainant is to be taken not to have consented to the relevant act unless sufficient evidence is adduced to raise an issue as to whether he consented, and the defendant is to be taken not to have reasonably believed that the complainant consented unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed it.




IT WAS CHRISTMAS and my sister and I were standing in a long queue in the Winchester post office. ‘So …’ she said, killing time, ‘what case have you got on at the moment, then?’ My family will not always ask this question. Not because they don’t care, but because this world in which I half-live seems sometimes, from other people’s points of view, foreign and unreal. I find myself increasingly desensitized to blood and pain and suffering, but for others the subjects can seem large and unwieldy, and so removed from normal life that I wonder whether their reticence is simply due to a desire not to talk about such things.

‘Actually, I’ve just been given a really big case,’ I said, as the queue edged forwards. ‘There are five defendants. The judge decided there was so much evidence that each barrister should have a junior to help them go through it all, and I’m one of them. It’s starting in a few months’ time. My client’s been in prison for over a year already waiting for the trial to start …’

‘Hmmmmm,’ she responded, so I didn’t press the point that this was a very long time to wait for a trial. The law tries to prevent accused defendants languishing in prison by imposing strict time limits on how long they can be held in custody waiting for their guilt to be proved.1 The judge had overruled these limits to enable all the evidence to be gathered. Not just the phone records, text messages, site maps, CCTV – files and files of it – but also tracking down witnesses and persuading them to come to court. As was so often the case in a big drugs trial, the witnesses were addicts, homeless, vulnerable and very likely to disappear. The police had just arrested the fifth defendant and joined him to the case. Now it was time, the judge had said. The trial must finally begin.

‘So, what’s it actually about?’ she asked.

‘Oh …’ We shuffled forwards to the front of the queue. ‘Well, they are all charged with conspiracy to supply heroin, kidnapping and false imprisonment, and then my guy and another are charged with three counts of rape.’

‘Shhhhhhh!’ She held up her hand, whipping back her head to shoot a look at the line of people waiting behind us. ‘You can’t say rape in the post office!’

Daniel was a big man, comfortably over six feet tall, slightly overweight, and with cropped brown hair. He wore a sweatshirt embossed with his employer’s logo, which also appeared on the outside of the van he drove. Now Dan climbed into this van to begin his drive home through the streets of outer London. He arched his back, easing out stiffness from the day’s labours. It was Friday and his week had been a long one. He turned on the rap CD in the van’s player and edged the volume up. As he drove back to the block of flats where he and his girlfriend lived, Dan’s mobile phone rang. It was Kit, his girlfriend’s brother. Dan liked Kit. He was several years younger, but with his shaved head and tattoos he somehow seemed more adult, more assured of his place in the world. They arranged to meet near Kit’s flat to smoke some weed. Dan’s girlfriend was working a long shift that evening, and it was Friday after all.

Kit had a group of friends who lived on the edge of trouble and when Dan hung out with them he felt as though he was near something dangerous and thrilling. Some of these friends, Kit told him, needed Dan’s help. Or, more specifically, they needed his wheels. They had to get to Southampton that evening to do some business. Dan weighed up the prospect of a night at home alone against one with Kit’s gang, and agreed. That decision, made in a moment, would change his life.

They drove around to pick up two of Kit’s friends. One of them, whom Dan had met before, was called Drax. He was small and wiry, also with a shaved head, and he introduced Dan to the other man, whose name was Scat. It was only when Dan turned to nod a greeting as Scat climbed his bulk into the back of the van that Dan noticed he had a tear drop tatted on his cheek – the mark, Dan knew, of a death. The four men smoked weed and chatted together over the music as Dan drove them down to Southampton. It was midsummer and the evening was still light as the van reached the city. Dan was directed to a few addresses, sometimes stopping and parking up, sometimes driving slowly around. If they stopped, the others would get out and Dan would wait for them in the van until they came back. Once he saw them running, jumping over a gate yelling at him, ‘Drive! Drive! Drive!’, and then he heard the wail of a police car in the distance. The others scrambled into the van. Dan turned it around, adrenaline surging, and kept driving until the sound of the siren had faded away.

They stopped twice more after that. When the others returned the first time, they had a girl with them. She had thin brown hair and a face blotched with fear. The van door slid open on its runner and she climbed into the back, followed by Drax and Scat. Kit climbed into the passenger seat and gave Dan directions to the place he was to go to next. The music was still playing, but now and again Dan heard snatches of what was being said. The girl called Drax by a different name – Cash – and Dan heard others too. Bruiser. Enemy. Devil. Blade. Ghost. Mr Murder. Street names for drug dealers. Names that spoke of violence and power. They had smoked all the way from London and Dan started to realize he was high, but the others didn’t seem to be and so he tried to focus on Kit’s directions and ignore what was going on in the van behind him.

Eventually they reached a large council estate with several tower blocks of flats, surrounded by painted green railings and scrubby patches of grass. Kit asked Dan to drive slowly around the block. On their third circuit someone in the van shouted, ‘There she is!’ Kit motioned at Dan to pull up beside a girl walking quickly along the pavement, wearing jeans and a sweatshirt with the hood pulled up. Kit opened his door and jumped out, followed by the others, leaving the brown-haired girl trapped inside, alone. Dan got out of the van as the three men caught up with the girl on the pavement, encircling her. As she turned round to face them, Dan saw her short dark hair, and that she was very thin, her hollow eyes and sallow skin making him sure she was a junkie. He leaned against the van and looked up at the summer sky, glad of the fresh air. He could hear the girl saying something about stealing, about going to her house, and then, as he looked back towards the group, he saw Kit and the others begin to hustle her towards the van. As Drax passed him he gestured to the driver’s side. ‘Get in, then,’ he ordered. Dan looked at him, hesitated, then opened the door and climbed back behind the wheel.

The following morning Dan woke as an indigo dawn began to break through the bare windows. Outside, the grey London streets were empty. He felt a rough dryness in his mouth, blood rushing to his head as it began to pound. He was, he realized, still drunk. It took a few seconds for him to remember where he was. In a flat – someone else’s flat – on the bare mattress of a bed. Kit was asleep on a chair by the window, half dressed. The second girl they had picked up in the van lay on the bed with Dan, asleep. They had, Dan remembered, dropped the first girl off after picking this one up. He looked at her back as it curled away from him, her legs drawn up to her chest. What was her name? He noticed that she had, at some point, put her clothes back on again. Maria; her name was Maria. Dan thought suddenly of his girlfriend and, as a series of images spooled through his mind like a film reel, he felt panic start to swell. He remembered the van parked outside and that he was supposed to deliver it back to his boss that Saturday morning. He rolled away, off the bed, steadying himself before he picked up his clothes. He noticed that there was a condom lying wilted on the bedroom floor. Leaving it, he walked into the living room. Drax and Scat lay asleep on two sofas. There was another man, also asleep, whom Dan had been asked to pick up when they had decided to drive the girl from Southampton back to London and to this flat. He walked past the three of them and let himself quietly out, unnoticed.

Later that afternoon Maria stood in Waterloo station by a phone booth and clicked in some coins. She had found them at the bottom of her handbag; they had fallen through a hole in its lining and she had crouched on the floor of the station, using her fingers as pincers to draw them out. She tried to steady herself as she waited for her girlfriend, Lola, to pick up the phone. She wondered if she should have found a place to smoke a hit first. The heroin that one of the men had given her that morning was starting to wear off, and she could feel the fringes of pain begin to creep along her skin. She knew that Lola would be worried about her; that she would have called their friends, telling them that Maria had been taken by the dealers, that she was terrified they were going to do what they had done to that other girl when they drove her to a junkyard, stripped her, and beat her black and blue. Please, thought Maria, please, just don’t let Lola have called the police.

Lola picked up the phone and, when she heard her voice, Maria started to cry. For the past two years Lola had given Maria safety and shelter and food and money and love – above all, love – the like of which Maria had never known. Now she had messed it all up. Lola knew that Cash and the others in the gang were dealers. Lola had bought drugs from them herself once – a few tabs of ecstasy. What Lola didn’t know was that Maria was selling heroin for them. The first two drops had gone okay. Maria had sold the drugs and met up with Cash in a fast-food place. She had given him the money and he had loaded her up with another £1,000-worth of gear to sell. Cash knew Maria would smoke some of her stash – that was their deal – but as long as the money kept coming, he didn’t care. But then Maria had a hard week. Her benefits were £150 per week, but her habit was now at £60 a day. Her addiction had consumed her body and mind for the last ten years. One leg had swollen to twice its size with cellulitis and her veins had collapsed. Sometimes she felt as though she might die without the drug. And there, in front of her, was the money from the first few deals and the magic powder that could make her feel human again. So Maria spent Cash’s money and smoked his drugs, and tried to hide from him until he and his gang finally found her, as she always knew they would.

‘Where are you?’ said Lola. ‘Are you all right? What’s happened?’

Maria drew a breath, told herself to focus.

‘It was Cash. I’m okay. I’m getting on a train home now from London. Please – just don’t tell anyone or do anything, all right?’

She hung up and walked through the station to her platform. When she saw the guard turn and walk towards the train, she took her chance and jumped the gate. No one stopped her. She rounded her shoulders and got on the train, looking for the nearest toilet. When she found it she sat on the seat and reached for the lighter and foil in her bag. A minute later she was leaning back, letting her head rest against the wall, feeling the warmth start to spread into her limbs as the drug flooded through her.

I sat next to my leader, Joe, in Winchester Crown Court. We were crammed into three rows of benches – barristers in the first two rows, solicitors in the third – with a fortress of files separating one legal team from the other. The trial was about to start.

Dan – our client – had put forward the same defence as Kit. Maria had got in the van. She may have been frightened – she had smoked the drugs she was supposed to sell after all – but there was no violence. Kit had directed Dan back to a flat on the outskirts of London, then he and Dan had left and gone out drinking. They had come back to find everyone asleep except Maria, who was withdrawing and wanted heroin. Kit had said no: she couldn’t pay for it, that’s how she’d got into this mess. Both men said it had been Maria’s idea to trade sex for drugs. She had suggested it; she had supplied the condoms. Dan had gone along with it. The next morning Dan had left before anyone else had woken. He did not deal drugs. He was not part of any gang. He was innocent.

The fifth man, who had recently joined the trial, was, the prosecution said, the most dangerous of them all. He was the man the others had picked up on the way back to London; the one who had led the torture to which Maria said she had been subjected. The ringleader, the mastermind. Mr Murder. The police had been looking for him for months and now they had him. But Mr Murder had an audacious defence. He had chosen to plead guilty to the charge of conspiracy to supply heroin, but deny kidnapping and false imprisonment. He was, he admitted, a drug dealer, but he had not been in the van that evening. No, no, he said. That must have been another man. Because he was no ordinary drug dealer – he was the biggest one the south coast had ever seen, and he would not waste his time on a petty little drug run like this one.

The jury filed into court as our high court judge peered down at the courtroom.2 Of the ten barristers before him, four of us were circuiteers who had joined the Western Circuit – one of six legal geographical areas distinct from London.3 With the exception of my leader, Joe, I knew the others well. One was Kit’s barrister, Mark. Popular among his contemporaries, he was slightly but authentically eccentric. I sometimes caught him sketching portraits of a witness or the judge in his notebook, closing it gently if he thought anyone was watching him. Another was his junior, Lucy, who was as elated as I was to have the chance of a junior brief. The other barristers were all from the capital and were affectionately known as ‘The PLCs’ – The Proper London Counsel – by all the circuiteers.

At the back of the large, wood-panelled courtroom, the five defendants sat in the dock, Dan among them. I had smiled at him when he came up from the cells and into court, and he had nodded in return, jostling and laughing with the other defendants as they took their seats. I wondered if he was faking it, this ease with the justice system. The closest he had come to a courtroom before now was a minor theft offence many years ago. I watched him alongside those whose criminal experience was so much greater than his own and wondered if time in prison was all he had needed to become indistinguishable from them.

The members of the jury were taking their oath, one by one, in front of the men whose fate lay in their hands. Some flicked glances towards the dock; others openly stared. I knew why. When lined up next to each other, the five defendants were an impressive sight. With little to do in the eighteen months spent waiting for their trial, they had passed long hours working out in their cells. Now their torsos strained against the fabric of their sweatshirts and, as they sat back on their chairs, legs spread, their power radiated across the courtroom.

Once the jury were sworn in and introductions completed by the judge, the prosecutor, Philip, leaned across the defence advocates and began to give his opening speech. Three of the defendants, he explained, had already pleaded guilty to dealing drugs but denied the other charges. Dan and Kit – he gestured towards the dock with a wave of his arm – denied them all. Tomorrow the jury would hear from the complainant, Maria, and she would make them sure, Philip said gravely, that all five men were – beyond any reasonable doubt – guilty.

Maria stood in the witness box the following morning looking frail and thin, shielded from the dock by a screen.4 She was wearing a grey jumper and black polyester trousers which were an unnatural fit as though, in a panic that she had nothing to wear, she had borrowed them from someone much larger. Maria was no stranger to a courtroom, but it was the dock that she was familiar with, not the witness box. She looked out at us with an expression that was hard to read. Guarded, tough, suspicious of us all.

Philip began slowly to draw out her evidence. She had not wanted to go with the defendants that day, she said. She had been afraid they would hurt her because she owed them money. She had protested. They had dragged her inside the van and hit her. The threats, the violence, the negotiations over where she was going to get the money to repay them had continued all the way to London. They had taken her to a flat almost bare of furniture and with no electricity. That’s when two of the men had left to go out drinking, and the other three had tortured and beaten her. When these men had eventually fallen asleep, the two other men had come back. She said she had been withdrawing from heroin by then, but denied that she had agreed to have sex with the men in return for drugs. She was not a prostitute, she said – or at least, not then she wasn’t. She had struggled and resisted and told them no, but they had taken her into the bedroom and both had raped her. Afterwards one had given her some heroin to smoke. When she woke up, one of the two men had gone. She had been beaten again and told she must sell more drugs to pay back the debt she owed. She could not see that she had any choice. She was loaded up with a new stash of drugs to sell then dropped at the railway station to find her own way home. She knew who the defendants were – she recognized most of them from previous drug drops. She had picked them all out at an identification procedure. All except one. Mr Murder.

After the court had finished for the day and we were packing up papers, Lucy turned to me. ‘Jesus,’ she said. ‘I mean, if that’s true – what she just described – it’s pretty bloody bad, isn’t it?’

It was pretty bloody bad. It was also, I was as sure as I could be, true. The sadistic beatings Maria had described held a level of detail that could only have come from experience. What I did not know was whether Maria’s beating had happened that night, in that flat, or whether she had transposed it from another time in a life full of chaos and crime, homelessness and prostitution. Or maybe it had happened to someone else, someone who had told her in the way she had just told us. For the other barristers and I, unlike the jury, knew what evidence was coming. We knew which witnesses from Maria’s world were going to come to court – some freely, some against their will – to tell their own stories. We knew that once these stories had been told, the jigsaw pieces of Maria’s case just might not fit together quite so well.

It was Lola – not Maria – who had called the police the night Maria arrived home. Maria refused to make a statement and said she did not want to talk to them. The officers who went to her house said Maria had a bruise to her right eye, but no other marks on her face. It was not until the following evening that Maria told Lola what had happened and that she had been raped. Lola immediately called the police again and arranged for Maria to come in for a vulnerable witness interview and a medical examination. Maria then described to the police and doctor a prolonged and vicious beating and gave details of a rape in which she had continuously struggled. Yet when she was examined the only injuries the doctor could find were the bruise under her right eye and a wide patch of reddening to her left cheek. She had no bruises, marks or abrasions to her legs, head, chest, back, arms or anywhere else, externally or internally. Nothing was there, except the sad and fading scars she had previously inflicted upon herself.

Maria, it transpired, had tried to destroy the evidence that could – and did – identify her alleged rapists. Lola had discovered Maria’s clothes in the washing machine after Maria failed to start the cycle correctly. She had taken them out, found semen stains on both her jacket and her jeans, bagged them, and handed them to the police.

Maria had denied again and again that she was a prostitute. She was in a lesbian relationship, she said, with someone she loved and who loved her back. She had only started walking half-lit streets at night in search of payment after – indeed because of – the rape. But that was not what the other witnesses said. Oh yes, agreed one, Maria was a prostitute all right – same as she was. She had been for years. Everybody knew it.

There was one final piece that did not fit. The police had offered Maria and Lola witness protection for as long as it took for the trial to be over – longer if necessary. They would get food vouchers and subsistence payments as well as the guarantee of safety. It was many days before they took up this offer of protection. In evidence, Maria admitted that during the whole of this time – in between her interviews and examinations – she was still dealing the drugs that Cash had given her when he had dropped her at the railway station in London. She met buyers, took their money, then handed it over to Cash in return for a second batch of drugs. It was only after she had got this second stash that she went with Lola into witness protection. She took the money she had made from selling half of the batch and the rest of the drugs with her, despite the rules that said she could not.

The evening after Maria’s evidence I read my notes over and over again. I could not work out why she would lie. She had so much to lose. These men were not the only ones in their gang: there was always someone higher up the chain, running the show, ready to punish those who turned. I was used to unanswered questions in almost every case, but there was usually a reason why someone would come to court and make something up. A reason that explained why they would take this risk. And, as I read through Maria’s evidence again, I found it.

Towards the end of her evidence Maria had used a phrase which struck me. Lola had given her an ultimatum, she said, the night before she decided to accept the police’s offer of witness protection. She’d had enough, Lola said. It was Cash or her. If Maria didn’t stop dealing, then it was over. Lola would kick her out and she’d be on her own, again. I drew a circle around the words in my notebook. That was it – that was the thread to pull on. If Maria lost Lola she lost everything. Lola was more important to Maria than being arrested for perjury or wasting police time. She did not care about prison or being in trouble with the police – her world had been shaped around these things. Lola was even more important than a lifetime of watching over her shoulder for Cash’s gang if she gave evidence against them. I realized that this was not just a tale of deprivation and exploitation. It was, at its heart, a story about love. Maria knew that if she confessed to getting into the van or to exchanging sex for drugs – to doing what she had, in effect, already been doing behind Lola’s back – then that would be the end of two years of safe reprieve. Maria had not been trying to wash out the semen stains to hide them from the police; she had tried to wash them away to hide them from Lola. The redness that marked her face two days after her return but had been absent the night the police came was a new injury. It had come from the argument with Lola when she had glimpsed Maria’s double life. What could Maria possibly say to explain the semen and her absence – except: I was taken, I was beaten, I was raped. And once she had said it she had to stick to it, not for fear that she might get in trouble with the police, but in the certain knowledge that, otherwise, she would lose Lola.

At 9 a.m. the following day, I trailed through the late-January wind to court. The brutalist façade of the courthouse was speckled with flint and in the morning gloom of winter it had a menacing feel to it. I was aware of a quiet thrill of excitement as I walked into court with my new theory. Joe was not yet there, but I found Mark in the robing room, flicking through his notes. He looked up and greeted me. I sat down opposite him and told him what I thought.

‘I mean, I don’t know – it’s not like that is what our client has said, that Maria is lying to Lola, not us. It’s not our instructions. It just seems to – I don’t know – fit. Do you think?’

‘Yes,’ replied Mark, deliberately. ‘I do think.’

Mark’s cross-examination of Maria came before ours. As he stood to begin, Maria’s face was set, her jaw squared in defiance. His style was respectful, firm, stealthy and very effective. Maria scoffed in denial every time he challenged her, but the explanations she gave just opened up new ways to expose her. The jury learned of other allegations of rape Maria had made which were almost identical in detail, and which she later retracted once they got her what she needed. To her claims of weakness and fragility they were shown evidence of the violence she had meted out on others. And they were told of the many and varied reasons why Maria might have decided to take up the offer of witness protection long after she was offered it: reasons which had little to do with any desire for reformation. Her evidence fell apart, piece by piece. I found myself looking away, avoiding her humiliation. I realized I felt none of the satisfaction I often did when watching effective cross-examination, for Maria was so obviously a victim that no matter what the truth was, there could be little pleasure in witnessing her exposure. She denied everything Mark said, but I could see there was little fight left in her. She was worn out. Mark paused. Lola was the only reason, he suggested, wrapping up, that Maria had made this allegation. Lola, whom she said she still loved even though they had now broken up – something Maria blamed on the stress of the case – was the answer to it all.

Maria’s denial was exhausted, her tone flat. She looked beyond Mark and said, almost to herself, ‘I thought if I didn’t go through with it I’d lose everything. But I’ve gone and lost it anyway.’

After the other defence barristers had finished their questioning, Philip re-examined her. Maria resumed her denials, her assertions, and maintained to him that although she had not wanted to come to court, although she still did not want to be there, she was telling the truth. What else, I thought, looking at her words in my notebook, could she possibly say?

Joe and I sat in a small conference room in the cells on a pair of nailed-down chairs, looking at Dan. The prosecution’s case was over. The jury had heard it all. Over weeks and weeks, they had sat and listened to the evidence. Reams of text messages of drug deals in street slang read out by Philip in stilted tones, much to the mirth of the jury; cell-map sites and CCTV plotting the calls to estates in London and along the south coast, and the journeys between the two. Then came the prosecution witnesses. Street-level drug dealers, there to confirm it was the defendants who had given them heroin and crack cocaine to sell in return for drugs. They were an army of the people that life had forgotten, who climbed up the steps to the witness box with crutches and eye patches and lost limbs, and told the tale of what it is to be beholden to these drugs. Some were forced to come to court and, once in the witness box, were too terrified of the defendants to give their evidence. Two came from their own prison cells, one refusing a screen to shield him from the defendants because he was, as he put it, banged up with them anyway.

And now, it was the defendants’ turn.

Joe leaned across the metal table and said the words I had said to clients many times before. Dan did not have to give evidence. No one could force him, not even the judge. He had answered ‘No comment’ in his interview, but he had written a prepared statement which outlined his defence and which had been read out to the jury.5 The jury had heard the questions put to witnesses by Joe, and therefore knew what Dan was denying and what he said had happened. But nothing was better than a defendant telling his story in his own voice, standing in the witness box to be weighed and tested. This would be his only chance. If Dan did not give evidence, Joe warned, then the judge would tell the jury – as the law says he must – that they could draw an inference from his silence. An inference, if they wished, of guilt. But when he learned that his co-defendants may not give evidence, Dan leaned back, his decision made. He was not going to either. He looked relieved and I wondered, not for the first time, how so big a man could be so weak. It was fear, of course, but of what? Fear of speaking of things of which he was ashamed? Fear of getting it wrong – of not having the right words at the right time? Fear of clever people’s tricks? Fear of lies unravelling? Or was it fear that if he told the truth worse things than a prison sentence lay in wait? I wanted to say to him You are different from them. They have nothing to lose by going inside. You have everything. You do not look like, sound like, act like them. You do not have a criminal record many pages long. You wore your work uniform, drove your work van. You do not have a street name. You did not try to hide yourself. It is not your fist that is accused of punching, nor your palm of slapping, nor your foot of kicking. You have a girlfriend, you have a job, you have a life. Fight for it. But he knew all this from Joe and so I wrote a note of Dan’s decision in my book, asked him to sign it as a record that he was going against our advice, and followed Joe out of the cell.

Back in the courtroom we all stood when the judge walked in. As the other advocates sat down, I noticed one stayed on his feet. Mr Murder’s barrister. He had said very little in the trial so far, asked few questions, challenged only what he had to. Now he turned to the judge and, as his client left the dock and walked up to the witness box, confirmed that Mr Murder was going to give evidence. It was to be the performance of a lifetime.

He was the youngest of the five defendants, but he stood in the witness box and commanded the room. It was not just the other defendants who were under his spell as they sat in the dock, watching him with faces of studied blankness. The rest of us – barristers, judge and jury – were gripped by him too. His power was magnetic, fascinating and terrifying. He was also one of a small selection of defendants I have met who are, I suspect, truly dangerous. The prosecution said he was Cash, and Ghost, and Mr Murder, and Bruiser, and all the other names that were exchanged between the dealers. As he explained to us during his evidence, a name never belonged to one person. Cash was the guy you called for drugs, the guy you met on the street corner, the guy who came to your door when your debt grew large enough. It was, he said, more than anonymity. It was a franchise – one based on ensuring confidence in his customers. They knew Cash’s gear was the best, no matter whether Cash was one man or ten. Although he didn’t call them customers. He called them cats. Cats who needed feeding. The takeover of a new drugs patch would happen slowly, methodically. London was too full now – there were too many gangs already fighting over turf; but the towns outside it were ripe for the taking, full of junkies who craved good-quality gear. There were fewer guns and less competition. His strategy for taking over was well practised. He would pretend to be a junkie for a while, live rough, come to know the places where the dealers went, and then, when the time was right, he would start to introduce his own supply.

‘Did you ever take the drugs yourself?’ his barrister asked him.

Mr Murder looked as though he had bitten into fruit and found it rotten. ‘No way. I would never touch that stuff. It’s filthy.’ Not for the likes of you, I thought, watching him. He had a beautiful face. Olive skin, high cheekbones, mesmeric feline eyes. He had changed into a suit and open-necked white shirt, and I thought of Maria in her borrowed clothes and wondered if she had ever really grasped the contempt that people like him had for people like her. When they asked her to try a new batch of heroin had she ever thought, ‘You try it. You take the gamble’, or had her mind been filled only with desire for the drug, with no room left for doubt. The risk of addiction or overdose or death was not one this man would ever be prepared to take. But the risk of getting caught? Yes, he was prepared for that. It was an inevitability, eventually, he said. But it was also a price worth paying. He could make more money in a month dealing drugs than in a whole year doing a normal job. He could buy cars, clothes, watches – whatever he wanted. At the age of twenty-one he had – he imagined – earned more money than his father had over a lifetime. He could do prison – he had done it before. In fact, that was how he had met the man who got him into the game. He might lose control of his patch, but his reputation would be bolstered, his contacts fostered by those other dealers he met in prison. When he was released he could try to take it back or move on somewhere else. He simply did not care about being caught. Which is why he was telling the court now, today, that he had not been there in that van. He was the only one Maria had not identified, and that was because he had never met her. He was Mr Murder, the Devil, Ghost, Bruiser – he was at the top of the tree. He would not bother taking some junkie prostitute off the street for the sake of a mere £1,000. His arrogance and contempt were as breathtaking as they were chilling.

When this man of a dozen different names had retaken his seat in the dock, Kit stood up. Only then did I realize that, in the lunchtime adjournment, Mark must have persuaded him to give evidence. As Kit left the dock, walking stiffly, his eyes fixed straight ahead, I looked at the other defendants and for the first time I saw how high the stakes were for giving evidence. Dan’s face was grim, his jaw clenched. In his face I saw his fear: fear of what Kit would say, but also fear for Kit – and I finally understood that to turn against a dealer was worse than going to prison. It could be a death sentence.

Kit fidgeted in the witness box, his eyes flicking between Mark and the jury. He did not look at the dock. His evidence was no surprise. He, unlike Dan, had given answers in his numerous police interviews and he stuck more or less to these. He was just a drugs runner, he said, acting under orders, not part of any conspiracy or plan. The sex had been Maria’s idea. She wanted drugs, he had them, and this was her way to pay. She had provided condoms and then, the following day when Dan had gone, she had given him a blow job in return for more drugs. That’s why his semen was on her jacket and on the backs of the legs of her jeans. She had been naked the night before – there was no way it could have got on to her clothes then. Yes, he said, the four of them had been in the van that day. And the man they collected on the way to London? Kit shifted, cleared his throat. When he spoke his voice sounded weak. It was the fifth defendant. Mr Murder, Bruiser, the Devil. It was him. He, you see, was the one in charge of it all.

And then it was all over. Now it was the lawyers’ turn – their chance to sift through the evidence, offering up those nuggets they wanted the jury to see in their closing speeches. Look here! one would cry. No! Over here! said another. I watched the jurors’ faces as they were pulled this way and that by elegant words of persuasion until, at last, after nearly two months, it was all over.

After a jury have been sent out in a long trial, we fall into a sort of suspended space. Nothing more can be said or done and fate must play her hand. A term-end feeling of lightness takes hold and, in a case full of the kind of camaraderie that builds among those marooned in a place for weeks on end, it becomes easy to forget why we are there. Easy, amid the long lunches and chatting and waiting, to stop thinking about what might happen when the jury file back into the courtroom and give their verdicts.

Late in the afternoon on the fourth day of their deliberations, we were finally summoned back to court. It was not a verdict. The jury had a question. They were confused. They wanted the judge to repeat the legal direction on the definition of consent.

A few years before this trial the law had changed. It altered the burden of proof in law for specific circumstances of rape and the definition was now hugely complicated.6 If the prosecution could prove that a complainant was being held against her will when she had sex with the defendant – and that the defendant knew she was being held against her will – then the burden of proof switched. He was guilty of rape until proven innocent. However, if the defence had raised sufficient evidence about the issue of whether or not she had consented to sex, then the burden switched back to the prosecution. They then had to prove that she had not. In one sense the law was logical. The same statute defined ‘consent’ as an agreement by choice from someone with the freedom and capacity to make that choice. Someone held against their will could not have had a genuinely free choice over whether or not they had sex. But the way the law expressed itself and the technical detail of the evidential burden switching back and forth was dense and convoluted. But this is the law and the judge was obliged to read it out.

The judge repeated the direction, slowly. I watched the frowns deepen upon the jury’s faces. They looked tired. I wondered what factions had developed among them, who had argued, who had aligned themselves with whom. With breaks for illness and bad weather, they had been locked in the same room for nearly a week. They filed out again and an hour later another note came through. We still have not reached a verdict upon which we are all agreed. Can we go home now, please?

At midday the next day the judge called us all into court. The jury had been out for nearly thirteen hours in total. Unless counsel objected, he intended to give a majority direction and tell them that if ten of their twelve could agree on verdicts then he would accept that instead of unanimity. As we debated, the usher hurried into court and up to the judge’s bench. He leaned forward as she reached up to whisper something. Then he sat back. ‘No need,’ he said. ‘We have a verdict.’

The jury filed in. They looked exhausted and tense. The foreman stood and was asked by the court clerk if the jury had a verdict on which they were all agreed. Yes, he nodded, for all but one defendant.

My heart pulsed. It was Dan; it must be Dan. The court clerk read out the charges, one by one, for each defendant. The foreman gave the jury’s answer in reply. Drax. Guilty of kidnapping, guilty of false imprisonment. Scat. Guilty of kidnapping, guilty of false imprisonment. Kit. Guilty of drug dealing, guilty of kidnapping, guilty of false imprisonment. Guilty of three counts of rape. He got to Dan. My head felt light. Guilty of drug dealing, guilty of kidnapping, guilty of false imprisonment. Guilty of three counts of rape. It was Mr Murder. They could not decide on Mr Murder.

The judge gave the jury a majority direction and sent them out again. An hour later they came back with a new lightness to them. The foreman stood again as the clerk put the questions to him. On the charge of kidnapping, how did they find the defendant? Not guilty. On the charge of false imprisonment, how did they find the defendant? Not guilty.

From behind me, a lone shout shattered the silence. Thank you, thank you, thank you! I turned to look. Mr Murder was on his feet, grinning, punching the air. Dan was sitting on the end of the row, his face blank. Next to him Kit had his face in his hands. As I listened to the sounds of victory coming from his co-defendant, I wondered whether Kit understood that this jury, unwittingly or not, had just saved his life. For had it been Kit who was leaving the dock and not Mr Murder, that would surely have been the end of it.

A month later Kit’s junior barrister, Lucy, and I stood in a lace-curtained hotel in Winchester, colleagues in black tie and long frocks gathered around us. There was a circuit dinner that evening and the smells of scent and hairspray and anticipation were thick in the overheated room. On top of a ring-marked chest of drawers was a small television.

‘Here it is – turn it up!’ Lucy cried. On the screen a local newsreader, lipstick bright, introduced our case by name. The screen went dark as grainy footage of a van driving along an empty road began to play.

‘Oh my God! They’ve done a reconstruction!’ someone yelped. At that moment the word ‘reconstruction’ appeared in white text at the bottom of the screen and the room erupted into laughter and applause. The shot moved from van to street and a stock film began to play. The footage, shot at hip height, followed a gang of shaven-headed men, their hoods pulled up, their strides loping. They walked in slow motion along a street in an anonymous town. One turned to look at the camera. The face under his hoodie had been fuzzed out with a round, black spot. In slow motion he pointed his first two fingers at the camera and made a shooting gesture. A voiceover began – the cadence and bass similar to those in blockbuster trailers in cinemas. They came: from London. Their purpose: drugs. Their intention: crime. Across the screen flashed five mugshots of the defendants in black and white. ‘I mean, they do look pretty terrifying,’ someone muttered. Dan’s picture was second from the left. I could not take my eyes from his face. After a trial lasting nearly three months, a jury had little trouble in finding the defendants guilty of the kidnap, false imprisonment and rape of a local girl. They were sentenced today at Winchester Crown Court. Now this London gang will terrorize our streets with violence, drugs and guns no longer.

‘Wait – guns? What?’ scoffed Lucy. ‘And they haven’t exactly got it right about who was found guilty of what …’ But she was hushed by the others in the room as the screen cut to a reporter wearing a suit and a jazzy tie, standing outside the courthouse. He leaned in towards the camera as he spoke, a large fuzzy microphone in his hand.

‘Yes, Suzie, thank you. Today, at Winchester Crown Court, a judge imposed three life sentences on each of the two men convicted of multiple rapes.7’ As he spoke the screen cut back to the mugshots of the defendants, one by one, as the reporter confirmed their names and the sentence each had been given by the judge that day. Scat – fourteen years in total. Drax – thirteen years in total. Mr Murder – seven years for the supply of drugs. And then Dan’s and Kit’s faces flashed up in turn. A total of three life sentences each.

I could not get the mugshot of Dan out of my mind. Not when we left the hotel, or throughout dinner that night and drinks afterwards, or for weeks and weeks. I had never seen that photograph before. The police must have released it to the press. When, some months later, I walked up the steps under the large porch of the Royal Courts of Justice for the hearing to appeal Dan’s sentence, it was this mugshot I held in my mind.

Two hours later the high court judges in their oak-panelled court granted my appeal against Dan’s sentence. He – like Kit – would no longer serve three life sentences, but sixteen years instead. The appeal judges said they did not consider either defendant sufficiently dangerous to warrant the other kind of sentence they could have imposed: an indeterminate sentence for public protection.8 This was the sentence that would, even after it had been abolished, cram prisons with inmates locked up for years beyond their release date because of their inability to prove their rehabilitation. As I listened to the appeal judges discuss and discount it, I did not appreciate at the time that Dan had in fact avoided a fate worse than life imprisonment. A sentence that was not what it seemed. A sentence that had no end.

After the appeal hearing was over I went down to the cells below court to see Dan and to explain what had happened. I went to say goodbye. I was alone – Joe was involved in another trial. Dan was, as he always had been, affable and polite.

‘I really appreciate it, Sarah. Thank you, for everything you’ve done.’ I found it hard to look at him and concentrated instead on calculating his new release date in my notebook. The time he had already served would be taken off, I explained, and he would spend the rest of one half of the sixteen years inside. Then he would be released on licence for the rest. He would be given a list of licence conditions: reporting, signing in and so on. If he committed another crime, he would go back to prison to serve out the rest of the sentence. He was thirty-one when he was first remanded. His sentence would finish when he was forty-seven. Most of his middle life.

I walked over the crossing outside the Royal Courts of Justice and went, on impulse, to a nearby newsagent on the Strand. I bought a lighter and a packet of cigarettes, turned back on myself and, one after the other, smoked several of them standing underneath the awning of a café, cradling the coffee I had bought as cover. I rarely smoked and almost never during the day. The act of doing so in the morning, somewhere that I was likely to be seen by someone I knew, felt both rebellious and childish. I stared at the Gothic Victorian beauty of the building opposite. I could not make out the detail of it from where I stood, but I knew that, on top of the central arch at its highest point, was a statue of Jesus. I thought of Dan, the television mugshot now replaced by the face I had seen a few minutes earlier. I thought of Maria, and of the sorry procession of witnesses who had followed her. I thought of Mr Murder. And I thought of our imperfect justice; of a system striving for righteousness even though our humanity ensured it was, so often, beyond its reach.

I rolled over the case in my mind. The evidence seemed so familiar that its gravity had lost its sting. Did I believe everything had happened as Maria said? No, I didn’t, because the other evidence didn’t support it. But did I believe that a vulnerable addict driven by a gang of violent drug dealers to a flat in a city she did not know and could not reasonably have left may have offered them sex while she was withdrawing from drugs in an effort to pay for more? Yes, I did. Did I think it was rape? Yes, I did. I thought of the words from Mark’s closing speech, which had haunted me since I heard them. These were raw, commercial, sordid acts of relief for the two defendants who bought them from her. That was the reality, otherwise every single punter Maria went with would risk being called up in court on a rape charge. Did I believe that every time a man picked up a prostitute whom he knew was selling herself to feed an addiction that controlled her, or to pay a pimp, or both, he was committing rape? Yes, I thought, stubbing out my cigarette on the paving slab, grinding the butt with my shoe. Yes, I did. It was these women who risked having to sign cautions for soliciting until the police grew tired of warning them off and added another offence to their list of convictions.9 But it was the men to whom they sold themselves – who must know the circumstances they were exploiting – who were really guilty of a crime. I did not, nor would I ever, know the truth of Dan’s involvement: how often he had met the gang before, what he knew, what he really believed. But I did think that he was guilty.

My mouth was dry and I drained my takeaway cup, the taste of scorched coffee mixing with old smoke. I turned left, down an alleyway towards Temple, and headed towards chambers, ready to pick up the next day’s case.
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Children Act 1989

Section 1 – Welfare of the child

(1) When a court determines any question with respect to—

(a) the upbringing of a child; or,

(b) the administration of a child’s property or the application of any income arising from it, the child’s welfare shall be the court’s paramount consideration.




CONDENSATION MISTED MY view out of the train window. It was early and the world outside was still in darkness. Two A4 files with tabbed pages sat, unopened, on the train table in front of me. They were the result of twelve months of bitter arguments between my client, Helena, and her husband, Ed, over their three-year-old twins. I was on my way to Brighton County Court, where a judge would decide their children’s future for them because they could not. Tucked into the top of one of the files were the documents I was obliged to prepare for this final hearing. While typing them, I had realized that over the last year not a month had passed without husband and wife swinging verbal punches at one another in a courtroom. Their divorce had, by law, encouraged them to turn to blame.1 They were required to list examples of why the other’s behaviour was unreasonable whether they wished to or not, and so the tone was set. Six applications, fifteen court appearances, two appeals – an exhausting and costly fight, even if the arguments themselves were all too familiar to those who heard them. And all for something which, experience had taught me, was likely to elude both parties long after today was over. Because what they really wanted – above resolution, even above achieving their demands – was their day in court. They believed that the only way bitterness could release its grip was to have this person – whom once they had loved more intimately than anyone, but who now appeared a stranger to them – answer to their crimes. They wanted to expose this person before someone with official independence, who would, they hoped, turn and say ‘You are the good one, the better person, the better parent.’ My job has taught me to understand the power of a judgment; how a compromise will not grant the vindication that drives some people to court. They need to be able to say The judge made me, because that means that they have not, as they see it, agreed to lose. It is not until it is over that they realize that no one – not me, nor the judge, nor the law – is able to give them the release they so long for.

I stared out of the window in the suspended quietness of the nearly empty carriage as the train pulled away from Victoria Station and the city began to bleed into suburbia, dreading what lay ahead. I realized I could make out Christmas lights, tiny orbs of red and green glowing in the windows of the houses visible from the railway line. At my feet, tucked under the table, was a weekend bag of clothes. Tonight, when the case was over, I would catch another train home, back to my parents. For today was not only the climax of twelve months of work; it was also Christmas Eve.

Helena and Ed had met eight years earlier in the sticky city heat of midsummer. They married six months afterwards and, for the first time that winter, snow fell in their seaside city, as though the world had saved its chilled confetti as a gift. The ceremony took place in a small room furnished with a large wooden table and four metal-legged chairs, their seats covered in worn pink plush. Helena wore a yellow dress and said she did not care about the civic melancholy of the place. Afterwards they went with their quartet of witnesses to a restaurant, where their booking had been overlooked and Ed rowed with the staff. Eventually a table was found and Helena became effusive with gratitude, whispering an apology on behalf of her new husband, taking care that he overheard her.

Their twins were born after the desperate agony of miscarriage and rounds of IVF. Afterwards these longed-for babies seemed to sit within the cracks that had opened in their parents’ marriage. Throughout their young lives the children never truly knew familial peace, but it was not until they turned three and Christmas wreaths and trees and lights filled the family’s terraced street that the war began in earnest. On Christmas Eve, after threatening for months that he would do so, Ed left. As other parents conspiratorially took bites from fireside carrots and half-drank glasses of milk, he thundered down his front path, a shopping bag of clothes banging about his leg. The twins slept through the row despite its intensity and volume, and Helena was left alone to lay their stockings by their beds, holding her breath so she did not wake them with her sobs.

The next day Ed came back to the house, demanding to see the children. It was Christmas Day! he cried. Helena’s attempt to slam the front door was blocked by his foot and there was a tussle. Ed, without warning, let go and the door sprang back, striking Helena in the face and causing hot tears of pain and shock.

As I scanned through the papers in the train’s bright artificial light, I wondered again where the twins had been when the police arrived that Christmas morning, responding to Helena’s call. There was little mention of them in the officer’s short report, which reduced the altercation to a single paragraph. Were they watching from the stairs, or in their room among the debris of unwrapped stockings, listening to this adult world of shouting and strangers’ voices? They were absent from everyone’s account of the incident and I was reminded of something a judge once said to me, in answer to my submission that my client was only thinking of her children. ‘Miss Langford,’ he sighed, ‘if the people who appeared before me actually put their children’s interests before their own, my court would be an empty one.’

After the police had calmed him in their car, Ed, horrified by the blue lights reflected in his neighbours’ windows, accepted the caution they offered.2 It was not a criminal conviction, the officers explained. If he admitted it, then that would be it – the matter would be over. They warned him to leave Helena and the children alone, and to seek his remedy through the courts.

Ed retreated to his mother’s house on the other side of town to wallow in his fury and prepare his fight. In his absence, Helena began to plan a new life without him, back among the fields of her childhood. As she researched schools and looked for somewhere to rent near the house where her parents still lived, she prepared herself for the solicitor’s letter that Ed had threatened would come. She knew he would demand to see the children and she knew that she was going to refuse, for reasons she had magnified in her mind. She told herself he was volatile, unreliable – that she had a duty to protect her children. But her refusal was, in truth, founded on another reason she could not admit: that this brave new world frightened her and this was one way she could regain some control.

When Ed’s letter arrived she read it with shaking hands. Among the accusations of poor parenting and allegations that she was teaching the children to hate him, Helena realized that she was wrong. Ed did not just want to see the children. He was going to do everything in his power to take them from her.

Three months after Ed walked out, my instructing solicitor, Emily, showed me into the strip-lit conference room in Brighton County Court where Helena was waiting to meet me for the first time. She half-stood as I entered the room, the wooden bracelets on her arm clacking together as she held out her hand. She retook her seat and crossed her legs, the tip of her ankle boot clicking a nervous rhythm against the metal table leg. One of her hands moved unconsciously to the beads on her necklace, which she began to finger as though it were a rosary. I sat down opposite her, pushed my file out of the way across the table and wondered, as I always do when I meet clients for the first time, what judgements she was forming of me as simultaneously I formed my own of her. Did she take in the black suit, low heels and pulled-back hair? The files, the notepad, the pen? Was she relieved that I looked like a lawyer? Did she think I would be older? Did she hope I was a bitch?

I watched her as she hesitated, unsure how to say all the things she so wanted me to understand, desperate to explain the cavernous gap between the person she had read about in the papers before us and the person she believed herself to be. Lawyers, like politicians and journalists, were not the kind of people Helena had much contact with. They, she believed, hovered over the carrion of other people’s lives, making money from their misery. She, in her middle-class bohemia, had no need of them. She was intelligent and reasonable; she read biographies and broadsheets, visited galleries and independent cinemas, ran local book groups, shopped at farmers’ markets. She took good, mid-price wine to supper parties and thumped the table about perceived political injustice with friends just like her as she drank it. Yet, somehow, Helena found herself in a courthouse sitting opposite a lawyer – her lawyer! – unable to explain exactly how she had reached this point. The only possible answer was clear to her. It was all Ed’s fault.

At Helena’s feet was a large cloth bag filled with paperwork containing her record of grievances, carefully highlighted and underlined to help recall all the slights and wrongs meted out by her husband. Her notebook lay open on the table in front of us, filled with pages of her writing. Into the spiral binding she had clipped a pen: a thick multi-biro with a circle of different coloured nibs. Later, as she sat beside me in court, I would watch her click through the colours as she made notes, trying to work out how she divided the choices. Green for lies? Red for injustice? Yellow for truth? Looking at her notebook, I wondered which of Ed’s secrets, confided in intimacy, she had betrayed. Confession changed to accusation: the meaning twisted, the context missing. Had he – now sitting in his own conference room with his barrister just across the hall from us – done the same? I have seen it often. Those threads of confidence which once had bound the two together now used to strangle one another instead. Sometimes I picture my clients and their ex-partners going through their statement – a final check, requested by their solicitor before signing to the truth of it – and imagine how those paragraphs of revelation must cause their heart to race with treachery. But then they remember: To hell with it, he asked for it. If he’s going to stoop that low, then so can I; two can play at that game. He deserves everything he gets.

I opened my notebook. I had drawn, as I always do when preparing these cases, a family tree: inked lines mapping out the myriad complicated familial connections, which the court can choose to keep or to cut. Underneath this I had listed the key dates from the case. One I had underlined: 24/12. A quartet of numbers so loaded with nostalgia and magic, now to be remembered by Helena as the day her family finally broke.

I smiled at her, willing her to listen rather than talk, and began the speech I always give. This first hearing today was just a directions hearing – a short appearance, probably no longer than half an hour. There was no bewigged judge elevated above the court, nor rows of benches – it was just a room, the judge behind her desk, some tables in front of her, pushed together to form a large rectangle. We would sit on one side, Ed and his lawyers on the other. The judge would have seen a letter from the Children and Family Court Advisory and Support Service (CAFCASS), which we would be shown in court.3 Helena nodded in confirmation: yes, she had spoken to a man on the telephone, but he had seemed in a hurry, it had all been too rushed, she hadn’t got to tell him everything she wanted. It was just an initial risk assessment letter, I said, to flag up anything the court needed to know about. CAFCASS were independent social workers who were there only for the children – to give them a voice and the court an independent view. Their role was not to decide which parent to believe; that was the judge’s job alone. I waited for the words to sink in, knowing that when we were given a copy of the CAFCASS letter in court I would have to deflect Helena’s rage at the pack of lies that Ed had told.

I also knew that, after reading the letter, our judge would turn to each of the parents and try to persuade them to put their arguments aside and reach an agreement for the sake of their children. Anticipating this, I would have to try to persuade Helena to settle something – to offer Ed some contact with the children – but her anger seemed too great. Ed had stopped paying the rent when he left, she said. She had been warned that her landlord might evict her. She spoke of her desire to move away. She had found a nursery – a village Montessori with a forest school. I shot Emily a look and she quietly shook her head, as though she did not believe Helena would go against the advice I knew she must have given her and unilaterally move her children, without telling Ed.4 Her parents, Helena said, were willing to help her rent a small cottage, but she didn’t want him to know that. Ed would come after her parents’ money, she knew he would. Not that they were rich, but he had been chippy with them throughout their marriage and if he knew they were helping her he would just use it as an excuse not to pay her anything. And he should pay: he was working full time and she could not bear the cost of both children alone. She looked at me. If she did want to move, did she even need to tell him? He was the one who had stopped paying the rent – he was forcing her out! Couldn’t she just go: restart her life? What business was it of his where she lived? She was worried he would turn up at the house at any moment, as he had on Christmas morning. She thought he might be spying on her, trying to collect evidence against her. It was just the sort of thing he would do, hide in his car, watching them, making notes in a stupid little book.

Helena leaned across the table. Ed, I must understand, had only brought this application to spite her. I didn’t know what he was like but she did. How could he possibly think he could be the primary carer, look after the twins by himself and hold down a full-time job as well? He loved his work too much: he had always put it first; there was no way he would give it up. She couldn’t remember a time when he had taken the twins by himself. He had no idea how to parent. Helena’s mother had said she could help with childcare if Helena were to find some part-time work. Ed’s mother couldn’t do the same: she worked herself; she wouldn’t be able to spare the time. She might be prepared to let the children see Ed if his mother was there, but that was it. He could not see them alone because for him it was all about control – it always was with him. Of course she didn’t want to stop him seeing the children – he was their father after all, even if he didn’t act like it. He was obsessed by the idea that she had only wanted children and not him – he would say he was nothing more than a sperm donor. Sometimes she wished he had been, then it could just be the twins and her. Their little team of three. Ed was so strict with them, always telling them off, correcting them. Blowing up everything into a drama. He wanted to quash their spirits, whereas she wanted them to grow up free, confident in themselves. They were, she concluded, quite frankly much better off without him. I wondered if she saw me flinch.

I watched Helena wrap herself in self-righteous loathing as she justified the decisions she wanted to make. I found myself in familiar territory – at a loss to know how to convince her that her children were half of their father, just as they were half of their mother. The law did not recognize his right to know them, nor hers, but rather the children’s right to know each parent.5 Their right to know their provenance. To know whether the way their hair curled or their tongue rolled, or their inability to sing in tune or their skill with a tennis ball, or their broad shoulders and long middle toe came from the delicate strands of DNA that each had passed on to them. They needed to be given the chance to see, when they placed their hand next to his or hers, that it was identical in shape and form. To wonder how far back they could trace the ancestry of that hand: had it held a gun, tilled a field, gripped the handle of a brush to scrub a family’s clothes? When they were old enough they would be free to reject a parent for their own reasons and cut them from their lives, but no one had a right to make that decision on their behalf. Unless the judge decided that a parent would harm them – emotionally or physically – then the law would try to protect the children’s ability to have a relationship with both of them. But I could tell from the indignation and fury that simmered off Helena as I spoke that she did not want to hear, or accept, this truth.

I also suspected that, although Ed’s barrister and I would try that morning to negotiate with one another for as long as the judge let us, neither parent was going to be prepared to agree to anything at all. Too often I had read the papers in a new case and thought, This one must surely settle! Many people get divorced and cry and grieve and curse. They pluck out books from bookcases, divide wedding gifts, work out who will take the car and who the cat. They create a shield of cooperation around their children through tight jaws, all without crossing the threshold of the courtroom. Surely these two could do it too? Later, at court, our pantomime efforts to reach an agreement would begin. My opponent and I would dart back and forth between our clients’ conference rooms and our own, passing on demands, conditions, bottom lines and ultimatums. If, unusually, the court list was light and the judge amenable, they might be persuaded to hear a short argument on a minor urgent conflict. But when their decision was made, it would be final. The matter was then decided with no chance for me or my opponent to ask for further evidence on the point or to request a different compromise. But, mostly, I had to rely on each lawyer’s ability to turn an antagonistic request into something that sounded like an opportunity. I knew that once one party conceded the other would often soften and they would pull one another towards hesitant agreement. Too many times, however, I would scuttle back and forth for nothing. Client, opponent, client, opponent, into court, more time granted, back to my client, opponent, client, opponent. The clauses and exemptions and preambles of our draft order would grow increasingly elaborate. Then, as the ushers began to lock up the courtrooms and the waiting room in court grew quiet at last, the pressure would seem to suffocate us all. One party would refuse to agree a vital concession, or change their mind about a paragraph already agreed. No way! they would cry. This is too much. I’m not doing it. Let’s just let the judge decide. But by then it would be too late. The court day was over. The judge had no time left to hear evidence and arguments in order to make a decision. He had allowed us to negotiate outside court on the condition that, when we next were before him, it would be with a Consent Order that resolved the case. Now we would have to go away and come back another day to go before a judge who would make a decision in lieu of our agreement. In the interim, the parties would be stuck with whatever unsatisfactory arrangement had brought them to court in the first place. And so both parties and lawyers would leave court frustrated and exhausted – the last seven hours of explaining and cajoling and arguing, the lack of lunch, the dehydration and pounding head, all for nothing. I looked again at Helena, feeling the anger pulsing from her, and knew to keep my expectations low.

‘Mr Forrest,’ the judge turned to Ed’s barrister, cutting him off, ‘we are only here for the first directions hearing in this matter. No speeches, please. Just tell me exactly what it is that you want me to do.’

I looked at Simon Forrest and was grateful he was there. Most parties in these kinds of private family disputes are no longer eligible for legal aid and so either have to fund their lawyers from their own pocket, or – as is increasingly the case – represent themselves as litigants in person.6 It is difficult to justify why other people should be taxed to pay for a barrister to put forward, on behalf of grown men and women they have never met, some of the arguments I have made. Whether a child should be picked up at 1 p.m. or 3 p.m.; whether a particular birthday present or the contents of a card are inappropriate; or whether half-term holidays should be alternated or split in half. But any money saved by parties representing themselves is offset by the cost of hearings that take far longer than they should or – had they been given the early advice to which they are no longer entitled – which should never have made it in to a courtroom at all. I have sympathy for those who choose to represent themselves against a barrister. They are outgunned and they soon know it. Fear or suspicion ensures they often refuse to talk to me before we go into court, whether or not I explain that the judge will want us at least to try to agree the issues that divide us. In court, the judge will attempt to convince them that, no, I have not passed anything to him without giving them a copy; yes, they do have to show me any new evidence they want the judge to see. I have waded through applications and statements with annexes and appendices of lengthy internet printouts, covered with highlighted and bolded text. It is exhausting. I can only imagine how much worse it is for the judges now that over a third of cases going into the family court have no lawyer there at all.

I was just as grateful that Simon was not a ‘McKenzie Friend’ – someone brought by a litigant in person into the courtroom to offer them moral and practical support. I can understand why a party would ask the judge for permission to have a McKenzie Friend present.7 But as the number of people representing themselves has soared, so has the ability of pressure groups – with tales of courtroom conspiracies and secrecy – to exploit the situation to advance their own agenda, and to charge the party they are helping for their time and expenses, despite no legal qualifications or regulations that might hold them to account. I have spoken to litigants in person who have realized too late that the principal interest of their professional McKenzie Friend was to put his own literature and arguments before the judge, rather than providing support or assistance to the individual. In one case, both the judge and I were caught out when a McKenzie Friend presented himself as the party. I had already spoken briefly with him outside court – believing him, based on what he said, to be my opponent. Once in the courtroom, he rose to speak. It was my client, tugging at me from behind, who confirmed that my real opponent, her ex-husband, was the man sitting down – not the one with the beard addressing the judge. Justice had been hijacked, but maybe, in the eyes of this McKenzie Friend, that was exactly the point.

Helena had been able to rely on one of the caveats to the legal aid restriction, which grants funding to those who could show that they, or their children, have been victims of domestic abuse. Ed’s police caution on Christmas Day had been enough for that. Ed, however, had to pay for his own barrister. He had instructed Simon through a direct access scheme, which enables clients to escape the ticking clock of a solicitor and agree an overall fee directly with a barrister.8 I could see by the number of files that Simon had brought to court – in comparison to the slim bundle Emily had sent me – that Ed was determined to get his money’s worth.

Simon spoke at length of Ed’s despair that he had not yet been able to see the children and his fear that Helena intended to flee with them. Her clear intention, he said, was to frustrate contact between the twins and their father, no matter what order the court imposed upon her. The current situation was untenable and needed the most urgent resolution. I felt Helena bristle next to me. She longed for me to interject, to defend her, outraged, and spray my own accusations around in return. There was little merit in doing so. The judge, as Simon knew well, was not going to make a decision about the case today. Simon was posturing – transferring, no doubt at his client’s request – a little of the rage and vitriol to which Ed had subjected him while we waited for our hearing.

‘I have read your client’s application,’ the judge continued, ‘and the Schedule Two letter from CAFCASS. I know what the issues between these two parents are. I assume, from what you have said, that you have not managed to resolve any of them in the time available this morning – which is, I might add, a great shame. So how, Mr Forrest, do you suggest that we move forward?’

‘An interim contested hearing please, Madam.’9 Simon glanced briefly towards me. ‘The mother has refused the father all contact with the children …’ I opened my mouth to object and Simon, seeing me, corrected himself. ‘The mother, only this morning I should add, has offered some contact on the basis that the paternal grandmother is present when it takes place. But we say supervised contact is completely unnecessary and the father does not see why he should agree to it on these terms. Therefore this matter must, I’m afraid, go to a contested hearing sooner rather than later so that the father has at least some contact with the children in the interim while we await a final hearing.’

I looked at the judge. ‘I do not intend to be drawn today,’ she said, ‘into the merits of the mother’s contact offer, save to say I am surprised your client would choose not to see his children at all over seeing them on his terms.’ Simon drew breath to interrupt her, but the judge held up her hand to silence him once more. She carried on. ‘As for the allegation that the mother intends to move, I trust, Mr Forrest, that you have advised your client that the mother is free by law to move wherever she wishes. Only an order from the court can prevent her from doing so, and I cannot see that your client has applied for such an order, nor that his current application raises the issue in any way.’

Without waiting for a reply, the judge turned to me. ‘And, Miss Langford, although I do not intend to go into the validity of the father’s suspicion that your client intends to upend the children at this turbulent time, I will say that, were she to do so, this court would take a very dim view of it indeed. She has a responsibility to ensure that the children maintain a relationship with their father and their extended family. Any move by her which threatens this is unlikely to be seen, by any future court, to be in the children’s best interests. I hope you have explained this to her?’

I could have told the judge of Ed’s refusal to pay the rent, of the eviction letters, but there was little point. I had raised it all with Simon already and the judge had made it clear she would not be drawn into arguments today. I nodded.

‘Well then, it is with great regret that I shall list this for a half-day contested interim hearing. The court lists are, as ever, over full. Having just listed a final hearing in another case, the earliest slot to allow for evidence and judgment that I would be able to offer you is in twelve weeks’ time. It is, I’m afraid, unlikely to be back before me again. I can give you no more than three hours, so please bear this in mind when drafting statements, which must be filed by both parties in four weeks.’

She didn’t add, Now get out of my court, but she may as well have.

So, as I feared, Helena left her first hearing frustrated and dissatisfied. Now she had a new date to circle in the diary – a contested hearing, where both she and Ed would give evidence and a judge she had never met would decide whether she got to tell the children that they were allowed to live with her, or whether she must go home and begin to pack their bags.

Less than a week after the first hearing, Helena received an eviction notice from her landlord. Ed still had not paid the rent. Maintaining to herself that she had little choice, she moved immediately with the children to the cottage near her parents and used the money they had offered her to pay the rent on that rather than pay off the arrears on her house. She enrolled the twins in a new nursery, only telling Ed afterwards. When Emily sent an email updating me, I read it with my head in my hands, knowing it only compounded Ed’s argument that she was trying to exclude him from the children’s lives. I thought of Ed – furious that his children were now living in a place of which he knew nothing – and waited for him to make his move.

Ed’s application came only days afterwards. He demanded that the children be immediately returned to their old home and nursery. He paid off the rent arrears and moved back into their house. Then he changed the locks and refused to let Helena in to collect the rest of her and the children’s belongings. The children could return to live there, he declared, but she couldn’t. Now it was Helena’s turn to be outraged. She made her own application to occupy their former home and remove Ed from it, as far as I could tell for no other reason than because she could.10

Each party’s emergency injunction had been made without the other knowing and was granted in the other’s absence.11 An urgent hearing was listed in court a week after the orders were made, so that the other party could put forward their objections and the court could see whether the orders should continue or be dismissed. The two matters were joined together and so we all, once more, made our way to court. To our joint surprise, Simon and I teased out some progress. Ed agreed that he would allow Helena unfettered access to the house to collect her and the children’s things, if she, in turn, withdrew her application and agreed to sign over the lease to him. She willingly agreed. She had no interest in it, she declared. Her focus now was on creating a new home for herself and the children. As we were inching our way towards an agreement about the twins’ nursery, the usher appeared in our conference room, black gown flapping about him as he pressed us into court and before the waiting judge.

The circuit judge, senior and experienced, was unimpressed to find this new hearing in his overburdened court list and could not be placated by the agreements we had reached that morning.12 I bore the brunt of his wrath. Given that proceedings had begun and a contested interim hearing was listed, Helena’s actions were divisive and underhand, he raged, and she should not be allowed to get away with such behaviour. He made an order compelling her to return the children to their old nursery, many miles away from her new home. With a flourish of rage, he attached a penal notice to it and an order that she must pay Ed’s costs.13 After the hearing had finished and the judge had thundered off, we retreated from court. Helena, astonished, nodded mutely as I explained what, and how serious, a penal notice was. If she failed to comply with the order, I warned, she could be arrested, held in the police station overnight and produced in court the next morning to be punished. Although my appeal against the penal notice was successful, Helena, admonished, began to make the long drive every day from her new home to the children’s old nursery.

Eventually, in spite of themselves, a routine of sorts established itself as both parents eased themselves into their new lives. The credit for this lay almost entirely with the two grandmothers. Ed’s mother – terrified at the prospect of no longer being able to see her only grandchildren – managed to do what I, Emily, Simon and even the judge had all failed to do. She persuaded Helena – through her own mother – to agree that the children could stay with her and Ed at her house for one, then two, of the days that they were at nursery. Ed was irritated that Helena would still not allow the children to be alone with him, and cynically credited the extended nights to Helena’s new long journey, but his agreement to this new arrangement broke the deadlock.

As the cogs of the court machine slowly began to push their case towards the next hearing, Helena and Ed’s tentative agreement was marred by new arguments. An allegation that he had knocked her phone from her hand and smashed it as she tried to record him shouting at her; an assertion she had been rough with the children, dragging them by their hands to her car without allowing them to say a proper goodbye to their father. Abuse here, threats there, in texts, in emails; all recorded, all reported. Over the next two months, Emily and I would meet in the advocates’ room on the top floor of the courthouse and try to keep up. Once again, resolution appeared in the form of the two grandmothers. They decided that they, rather than the parents, would stand on the doorstep and hand over the children with smiles and bags and instructions. I once thought I saw them sitting together in the window of the café opposite court. Two women, once connected only by their children’s vows, now united by their failure to keep them.

The contested interim hearing was listed on a Friday in June. Faced with the prospect of many more months leading up to a further contested hearing to decide the truth of their new allegations, Helena and Ed finally agreed, moments before we went into court, to deal with the allegations by giving undertakings – solemn promises that they would not harm the other, in word or deed, or otherwise be held in contempt of court.14 The wording was so familiar to both barristers that we did not even need to discuss it before we each wrote it down on the undertaking forms: ‘neither party shall denigrate the other in front of the children, nor allow anyone else to do so’. So normal; so terrible.

Shortly after 11 a.m., the hearing began. Our judge was experienced and patient, and dealt with those who appeared before him with dignity and care, but even he appeared worn down by both parties’ inability to give evidence without taking every opportunity to cast a slur at the other. Faced with their intransigence, he took the least contentious route. With a little over a month left before the children began their summer holidays, he simply split their time in two. This, he concluded, was equality, which should not give either parent cause to gripe while they waited for the final hearing and a more permanent solution. The twins, now used to regular sleepovers away from their mother, would spend Sunday to Wednesday with Ed and Wednesday to Sunday with Helena. There were no grounds, now undertakings had been given, for the children to have to see their father with their grandmother present, although she would still have to collect and care for them when he was at work. Until the issue could be decided at a final hearing, they would stay at their current nursery and Helena would collect them from there on a Wednesday. The summer holidays were to be split in half: one week with her, one with him, and so on. The order was meant as a clear message that neither parent was less or more important. They were equally responsible and equally powerful. I explained to Helena afterwards, as she stood before me, unsteady with anxiety, that I suspected it was also a test. If Ed truly expected to care for the children by himself at the same time as holding down a full-time job, then this was a taste of how hard it would be. In the same way, Helena had unilaterally decided to move miles away and this was the court’s way of reasserting the cost of that decision. As the parties would not compromise, everything, the judge had said, was to be split – time, cost, journeys to and from both homes. Was it just, this Solomonic ruling? I did not know, but it was at least a resolution, something these two parents – and their children – needed even more. And it was up to them to make it work.

They didn’t, of course. Helena feared Ed’s ability to prove himself as the primary parent and went out of her way to claw back time whenever she could. Ed, furious that the judge had granted Helena every weekend when he was the one who worked, spat out tired arguments about judicial bias towards mothers. No grievance was left unaired. One or the other was always late; the twins were sent back in dirty clothes, or without their bags for nursery or the soft toy rabbits that soothed them to sleep. Money to refund travel costs was not paid; telephone calls from the children were made on loudspeaker and monitored by the other parent. On it went, in letters, back and forth, listing the slights in solicitors’ prose.

When faced with the catalogue of new grievances at the next directions hearing, the judge, exasperated, said he considered the issues significant enough for a full CAFCASS report in time for the final hearing. I can only imagine how the social worker assigned to the case, paid for by the public purse, must have frowned as she read through both parents’ evidence.

It wasn’t snowing, but it smelled like it. I had watched the day grow dark out of the window of the courtroom and, as I walked back to the station, the sudden drop from the artificial heat in the building to the chill outside made the cold seem to penetrate even more deeply. It was the last Friday before Christmas. All those in court, from security guard to usher to judge, had been full of seasonal farewells. But rather than join the throngs packing up and heading home, I spent the weekend weeding all Helena’s grievances from her statements, in preparation for the final hearing which would start on Monday. On Christmas Eve.

The CAFCASS report had arrived that morning, a week late. I noticed the author’s name with relief. Samantha Jones was a social worker I had come across before and would, I knew, have written a fair and reasonable report: sensible and balanced and firm. Both parents’ views had been carefully recorded, but the truth of their allegations left to the court to decide.

The twins had turned four that September and, although they were considered too young for their views to be given great weight, the judge had still asked Samantha Jones to speak to them. I ran a pen under the words. Felix and Laura, she said, were – all things considered – happy and balanced children, in spite of their parents’ conflict. Credit should go to both grandmothers for doing their best to protect the children from it. However, the children had been emotionally harmed by their parents’ acrimony. They remembered when Mummy and Daddy shouted at each other – when Daddy got angry, they said, his face was scary, and Mummy cried, which frightened them. The summer had been fun. They liked going on holiday with Mummy and then with Daddy. They liked their nursery, but they wished they could go to one in the village where their new neighbours went. The cottage with Mummy was much smaller than their old house, but they liked sharing a room. They really liked seeing Granny and Grandpa all the time. They also liked seeing Grandma and staying with Daddy, although their old house looked different now because Daddy had thrown lots of things away. They were very excited about Christmas. Mummy had let them decorate their tree themselves and their friends in the village were having a party. They wanted to see both Mummy and Daddy at Christmas. They wanted to stay in their new cottage, because they wanted to go to the party. They wanted Daddy to go to the party too, but they were a bit worried if he did in case he and Mummy shouted at each other, which scared them.

I stopped reading the report and let the words sink in. I was reminded how easy it was to represent a client and unintentionally push their faceless children to the back of my mind. By the end of a case I knew the minutiae of these little people’s lives – who had to sleep with a nightlight on, who wanted to wear a princess outfit every day, who was getting into trouble at school, who got car sick, who loved trains, who had started to wet the bed – but throughout they remained in abstract. I would read a CAFCASS report with a critical eye for how it could help or hinder my client’s case, but then I would come to the part where the child’s voice rang out, and I would feel a shock of guilty sadness as I realized that it was the first time I had heard them.

I turned back to the report and read the final pages. As was so often the case, Samantha Jones had referred to Helena and Ed as ‘the mother’ and ‘the father’ throughout, as though this depersonalization helped her write in the unemotional language of the professional. The twins needed security and stability, said her report. The constant weekly journeys to and from both parents’ homes were taking their toll. Geographical distance meant that shared care was not a realistic option. They were of an age when preparations had to be made for school, and the court had to come to a decision about which parent the children would be with during the week. The father had worked full time since the children were born and continued to do so. His mother had made herself available for some of the week, but the court could not – and should not – ask her to give up her job to look after the children full time. They were now four, very active, and although the parents and court should be exceptionally grateful for her help, full-time care of them was not in the paternal grandmother’s best interests, nor, more importantly, the children’s. The mother intended to get some part-time work to fit around the children’s education, but was available to care for the twins with the support of both her parents. She was in stable accommodation with no rent arrears and, although small, the cottage was more than adequate for the children’s needs. She had researched local schools and had established a supportive network of friends for the children who attended the nursery to which she wished to send the twins.

An inaudible inhalation lay in the space before Samantha Jones’s final conclusion. She recommended that the court make an order that the children live with their mother during the week and go to stay with their father from Friday to Sunday every other weekend, every half-term and half of all holidays. The twins were now at nursery every day – it was not fair that they should spend none of their weekends with their mother, nor was it fair that she should bear the brunt of the daily grind but fail to enjoy any leisure time with them. In due course, the parents must work together to agree which school the twins would attend, local to the mother.

I closed the report, placed my hand on top, and imagined both Helena’s elated relief and Ed’s fury when they read it. I thought of the conference Simon Forrest would have to have. I knew what it took to field a client’s anger – rage confused with fear and loss. I also knew that, although Simon was likely to advise Ed that the judge would probably follow the report’s recommendation, Ed would undoubtedly refuse to accept this. If the judge was going to make that order, then so be it, but Ed was never going to agree to let the children go.

The final hearing was supposed to have been listed before the same judge who had made the order for shared care. But when I got to court after the cold walk down from the station, I found that – for reasons no one could explain – we were before the circuit judge who had imposed the penal notice on Helena in fury at her unilateral move. When we went into court, Simon – as I would have done, had I been in his position – reminded the judge of the last time he had dealt with the case. I watched him as he looked at Helena, sitting beside me, and my confidence in our case began to leak away. Shit, I silently cursed, as Ed walked up to the witness box and took the oath. Shit, shit, shit.

When we broke for lunch, Samantha Jones had yet to speak. This was unusual. Often a judge would be at pains to ensure a CAFCASS officer was never at court longer than they needed to be, and would take their evidence first so that they could be released. This time, the judge asked her to sit in court and listen to both parties give evidence. I watched him for some clue, but he remained expressionless. What was he doing, I wondered? It was rare that a judge disagreed with the recommendation in a report, but I had seen it happen. Did he hope that the CAFCASS officer would hear something she could use to justify a change of heart? All the judge needed was an admission from her that she had not considered a particular scenario, or had heard some new evidence which now altered her view. With some gentle leaning by him, she might buckle and change her mind.

We shortened our lunch break to thirty minutes. Helena wanted to sit and pick apart the morning’s evidence, but I rebuffed her and sat alone in the advocates’ room, scanning my notes. I started to think more carefully about what Ed offered – about the benefits of the children staying in their old home and nursery, with a father who could financially provide for them and a grandmother who had more than demonstrated her support. The judge had already decided that Helena had little respect for Ed or for the court – that much was clear from the last time he had dealt with the case. Simon might be able to convince him that Helena was determined to erase Ed from the children’s lives; that she would never comply with any orders that the court made. I winced as I scanned through my notes of the evidence she had given that morning, reading again her long list of complaints against Ed. I closed my book. I should go and find her, remind her that the CAFCASS report was a recommendation, not an order. Warn her that the judge did not have to follow it if he could justify a decision not to do so. Urge her not to be complacent; that this judge could, and would, take the children from her and give them to Ed if that’s what he felt was in their best interests. But, as I stood to go and find her, Simon appeared. There was no time; the judge wanted us all back in court.

In evidence, Samantha Jones maintained her recommendation, but was balanced when she did so. She conceded that Helena did not support the children’s relationship with Ed; admitted she had concerns that Helena might refuse to obey court orders compelling contact with the children’s father. But, she said, she hoped that if the court gave Helena the reassurance of an order in her favour, this might provide her with the confidence to support their relationship with him once things had settled down. I looked at the judge, watching him as he wrote a note and slowly underlined it.

After Simon and I had given our closing speeches, the judge said he would like a break to consider, before he gave his judgment. Outside court, Helena called her mother, who was looking after the twins, to tell her that she was going to be late; that they still did not have a decision. She finished the call and turned to me. I feared she had been able to tell by my tone during my closing speech that the hearing had not gone well. Was the fact that the judge needed more time to decide a good sign, she asked, or a bad one? I drew a breath. ‘Either,’ I said. ‘The judge might want to ensure he gives a judgment so detailed that there can be no criticism by either party that he has failed to consider anything.’ I paused. ‘Or he is preparing his explanation as to why he is not following the CAFCASS recommendation.’ Helena stared at me, blankly. Softly, I said she had to ready herself in case the judgment went against her. Expect the worst, hope for the best. If the ruling went against her we could try to appeal, but this experienced judge would make sure his judgment was watertight. I could not guarantee that we would be successful.

I watched Helena as panic swallowed her, and thought of all the times I had seen a parent realize that he or she had lost. If the result was not expected, then their animal howls would echo in my head long after we had all left court. I excused myself, unable to look at her any longer, and went to wash my hands. I looked at myself in the mirror as I did so and ran through the day. Had I missed something out, thinking it unimportant? Had I been too soft on Ed when cross-examining him? How would the judge do it? Surely he would not order her to pack a bag and hand the twins straight over to Ed tonight, on Christmas Eve? Unless, of course, he was worried that she might, once again, take them away, but this time somewhere they could not be found? There was a knock on the bathroom door. It was the usher. We were to go back into court. The judge was ready.

The courtroom seemed cold, as though someone had turned on the air conditioning to rid the room of the stifling smell of hours of evidence. We all stood as the judge came back in. He did so, as always, in a distinctive style. Slowly, deliberately, his hunched walk making him look older than I expect he was. He would nod at those standing before him without looking up, then sit, open his notebook, take out his pen, remove the lid and, glancing at the clock on the courtroom wall, write down the time. Only then, when he looked up and towards us, would we know that the hearing had begun and we could speak.

This time the judge did not look up, but instead began reading his judgment from his notes, setting out the facts of the case, the history of the hearings. I scribbled a note of his words to distract myself from the clenching tension I felt. When, at last, he reached his conclusion and said that the twins should live with Helena, I felt her start to shake next to me with the effort of controlling silent tears.

I arrived at my parents’ house later that same evening, long after the hearing had finished. I sat at the kitchen table, forking through warmed-up shepherd’s pie, and forced myself to type the attendance note before Christmas took hold. I emailed it to Emily, then closed my laptop. Involuntarily, I thought of the twins. I wondered whether they were in their night clothes, pink-cheeked from a bath. Or maybe, by now, they would be asleep, their mouths softly open in the way sleeping children have, as though they had tumbled from a painting. I wondered if Helena had hidden her tears of relief from them or whether she had allowed herself to use them for her comfort and held them, their small hands inching around the back of her neck. Then, for a moment, I thought of Ed, alone in the house where his home had once been. I got up, zipped the papers and my laptop back into my bag, and went into the sitting room where my family was waiting for me.

The final hearing was not the end, but it was the beginning of the end. In the months afterwards, I found myself back at court arguing about schools, holiday destinations, vaccinations and even, one depressing afternoon, circumcision. But, eventually, the gaps between hearings became longer. About a year after the final hearing I heard from Emily that Helena had begun a new relationship. Expecting this to be the start of more applications from Ed, I braced myself. I waited for demands of a criminal records check, a ban on staying over when the children were there, an agreement that they must never be alone in this new partner’s care. I waited for Emily’s email, but none came.

Over a year passed before I saw Emily in the waiting room of Brighton County Court. She was talking to another barrister and I wondered if I had been replaced. No, she said: there were no more applications. Ed was engaged. His girlfriend was pregnant and the baby was due in the new year. The twins were ecstatic, according to Helena. It was over, finally.

Six months or so after that, I got married. In the month beforehand, a new protocol was introduced into the family courts which changed the name of the orders handed down by judges. Custody Orders had already been replaced with Residence Orders and Contact Orders and these were now to be called something new: Child Arrangements Orders. They would spell out how the children’s time was to be divided between each party, and remove the ability of a parent to wave an order and say They belong to me! I wondered whether it would really make a difference? We could pretend – the lawyers, the judges – that we had neutralized the battle, but I doubted that the parties would be fooled. They would still interpret an order in terms of time divided and importance accordingly bestowed. It would not matter if the order said the children were to ‘live with’ their father every other weekend – he would still feel robbed of them. Someone felt they’d won, and someone felt they’d lost, and I was unsure whether justice had anything to do with it.

I thought about all those times I had told someone I practised family law and watched them draw a breath before describing their own battle with the person they once loved. I knew the account I was being told was selective, designed to win me over so I had to agree how disgracefully the other party had behaved. Eventually I would find a way to extricate myself and wonder at how quickly this stranger had transformed before me and how repelled I was by it. I used to wonder how it was that I had ended up here, an agent and instrument not of the law but of revenge and spite. I had begun to fear that I did not believe in this system. Not, at least, in the way I believed it when I defended someone I suspected was guilty, or excluded evidence that would secure a conviction because it was illegally obtained, or watched the prison van with my client in it pull away knowing that his incarceration would be longer than his life. I accepted this because these moments were part of something bigger: a system of justice that I respected. I had often been asked, ‘Does it put you off getting married, dealing with cases like that?’ I knew I was supposed to brush it away and announce my objectivity. Except the truth was – yes, it had. Representing parents at war had fundamentally affected my life choices. I had imagined boyfriends’ faces on the other side of a courtroom. I had wondered whether I would fight in the breathless wounded way my clients did. I had seen how easy it was for love to slip into hate, and feared that – despite my judgement of the parents I represented – in reality maybe they and I were not as unalike as I might hope. Luck threw me someone I loved, who trusted in the power and strength of marriage in a way that overcame my insecurity. I began to understand how a preoccupation with how my marriage might end had almost prevented it from ever beginning, and that this, in truth, made my clients’ choices no less tragic than mine had been.

Shortly after I got married, I found myself in court representing a waif with cropped red hair and tattooed tendrils crawling up the back of her neck. She was mother to a two-year-old son and a six-month-old daughter. Their father, who lived hundreds of miles away, had refused to bring them back after his contact weekend. My client had been considered ineligible for legal aid and so, with no one to advise her, did not know that she could file an expedited application. It was therefore many weeks before her case got to court, during which time she had not seen or spoken to her young children. She had begged and scraped pounds and pence together until at last she had enough to find a solicitor, who in turn found me. This was her only shot – she could get no more money for any further hearings. Her terror fuelled my outrage, which, in turn, I laid before the judge. The judge immediately ordered that these two infant children be returned to their mother’s care, instantly, that very afternoon.

The thought of this mother’s tearful relief stayed with me for a long time afterwards. I began to understand better the purpose of these cases and the system of justice within them.

Parents need the law. They need the court to make decisions for them when jealousy, rage and bitterness disable their own ability to do so. But, more than this, their children need the law too. At the back of every courtroom sit small ghosts – unseen, unheard – whose future will for ever be marked by the decision of the court. These children lie at the heart of every case and this system of justice tries to protect them. It lifts the weight of their parents’ battle from their small shoulders and places it upon the court’s. It is a profound, humbling and troubled burden for the law to bear, but bear it it does, whenever a parent refuses, or is unable, to bear it for themselves. This is a system whose purpose is founded on making children’s lives better than they would be otherwise. And that is a system in which I can absolutely believe.
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Chapter 4 – Trial. Part II. Arraignment and Plea, 4-253

Ordinarily, a plea of guilty may be changed right up to the moment that sentence is passed.

Only rarely, however, would it be appropriate for a judge to exercise this discretion, particularly where the accused has been represented by experienced counsel and, after full consultation with counsel, had already changed his plea from not guilty to guilty at an earlier stage in the proceedings.




I LOOKED AT my client, his eyes unblinking, staring at me across the bolted-down table of our conference room in the cells of Portsmouth Crown Court. A thought struck me with the clarity of a bell. This man might kill me. In eight years, this one might be the one. The one who suddenly leans across, puts both of his large, strong hands around my throat and squeezes the life from me.

His eyes were small and dark against the paleness of his thick-set face. They stayed fixed on me as I waited for him to answer my question. It was the second time I had asked it but he still did not respond. His hands rested on the table, palms down, and his body was completely still. There was nothing I could point to that made me certain he was mad, apart from the energy that fizzed off him and told of a hundred different voices and images battling inside his head. Was it these he was watching instead of me? He reminded me of a series of photographs I had seen: portraits of children playing violent video games – close-ups of their faces as they were shooting and killing in their alternative reality. I felt the flip of my baby inside me, as though he had been alerted in some unconscious way to danger. My pregnancy was too early yet to have formed a curve, but something made me want to put my hand over him, to reassure him, invisible beneath the cover of my suit and gown. But I kept my hands where they were; I did not want this man to know about my baby. I wished I had taken off the ring from my left hand, as though even that gave away too much. I wanted him to see me not as an individual, with vulnerabilities and precious things that could be taken away, but as a vehicle, an operative, a component of the court machine. I wanted him to see me not as a person, but as his lawyer.

I am tall, but this man, honed by service in the navy, could, I assessed, easily overpower me. As is usual, we were locked into our room, with two guards at the end of the corridor behind another door, laughing, joking, looking elsewhere. On the wall to my left was a dated-looking panic button. I knew of other barristers who had pressed their buzzer only to find it had not worked, forcing them to rely instead on their skills of persuasion and fists banging on the door. I wondered, even if I did reach it, even if it worked, would the cell guards get to us in time: hear the alarm, find the right key, open the door, pull him off? When I arrived the guards had scowled and fussed about my laptop, insisting that I sign it in, locking it into a cubbyhole, insensible to the time ticking ever nearer to our 10 a.m. sentence hearing. As far as they were concerned, this man, who had been brought by a van that morning from his prison cell, was nothing to worry about. He had pleaded guilty to raping his wife, sure. But two psychiatrists had decided that he was mentally sound, that he knew his own mind and actions.

Over the years I have met people who have scarred their limbs with self-loathing, tried to take their life with rope or pills, or been sucked into the blackness of depression. I have met people who shook with the ache of withdrawal, or who spoke to me through a fog of intoxication from the drugs or alcohol inside them. I have represented those whose low IQ or mental disorders have fogged their ability to understand me. But I had not before met someone in a psychotic state who had been judged sane. Sitting opposite this man, my hands resting on the top of two reports that declared him sound, all I had was my instinct – born from years of being locked in rooms with people who had done bad things – that the doctors who had assessed him were wrong. I sat still, trying to keep my face relaxed, open, and picked up my pen ready to write down his answer to my question.

I was not supposed to be there, that day, in that cell. Chris was somebody else’s client. A senior barrister from chambers, Kate, had represented him at all the other hearings up until trial. Kate had also feared that her client was mentally unwell. She had discovered that Chris had been admitted to hospital before. There he had been treated by a consultant psychiatrist, who had said he was indeed suffering from an underlying psychosis, but that the symptoms were only apparent when he smoked marijuana. When no longer under the influence, he was of full capacity, able to know and understand his actions. Able, in theory, to know he had raped his wife and to take responsibility for it. Able, in theory, to understand me. After all, there were no drugs in prison.1 Right?

Chris had maintained his plea of not guilty up until the morning of his trial. That day, his wife had come to court as the only witness, and had pleaded in tears not to have to give evidence against her husband. He was, she was sure, unwell. It had happened before. He had joined the navy and had served all over the world. He was a good man, she said, and a good father to their two sons, but once he left the navy he had started smoking marijuana. The drug seemed to eradicate the man she knew. He would fight invisible enemies, bang her against the wall with his hands around her throat, cause her nose to bleed with a swipe of his elbow. Afterwards, when he saw the blood and tears and bruises, he could not remember any of it. She was at court only because she wanted to help him. The prosecutor must have frowned and looked at the psychiatrist’s notes declaring Chris mentally fit to plead and to stand trial. He had approached Kate, and the two had edged around the difficulty until Kate wrote out a basis of plea – a piece of paper on which was written Chris’s new admission that he was guilty of rape, but not in the way the prosecution alleged. Chris accepted that he had raped his wife, but not with the violent brutality she described in her statement. His basis of plea said it was rape because he knew she did not want to make love with him that night and he forced himself on her anyway. Chris signed the words Kate had written for him, and then so did the prosecutor. Chris’s wife was spared the ordeal of evidence; he would spend fewer years in prison. Then Chris stood in the dock before the trial judge and the court clerk put the offence to him again. Chris was silent. Kate went to stand by him in the dock, prompting his response. Guilty.

Kate, in spite of the report by the treating psychiatrist, was so sure of her client’s ill-health that, after the guilty plea, she asked the court to order a second opinion. She wanted a further psychiatric assessment which could say whether Chris should serve his sentence in a prison, or in a hospital.2 But when everyone came back to court for the sentence hearing six weeks later, neither this report nor probation’s pre-sentence report was ready.3 And so the case was adjourned, Kate went on holiday and I found myself in her place, sitting opposite Chris in a prison cell, wondering if I was right to feel so afraid.

I had been told by my clerks the day before that the case was a simple one. The psychiatric and probation reports would be at court, and Chris’s basis of plea would be attached. All I really needed to know was in the basis of plea and the reports. The wife’s statement, as well as her victim impact statement, would be emailed to me. It was a straightforward sentence: the judge knew the case and would just follow the guidelines.4 The client knew to expect prison, although there had been a hint that the judge might make an exception, given that the wife’s statement had begged for leniency.

Unable to hold Chris’s gaze, I flicked open the pre-sentence report and pointed to a paragraph on the first page. ‘See, it says it here,’ I said, hoping that proof might enable him finally to answer my questions: Why did you tell the probation officer and the psychiatrist that you were innocent, that the sex was consensual? Why are you now alleging that you were forced to plead guilty by your other barrister, and that this was all a trick by your wife? I tapped the page with my finger, trying to divert his attention away from me, to get him to focus. His eyes continued to bore into me, his stare so penetrating that I felt as though he was challenging me to name his madness. After a long pause, when he eventually spoke he did so in short staccato sentences that sprayed from his mouth like bullets from a machine gun. Individually his words made sense; what he said was not jabberwocky. But his phrases bore no relation to one another. He would fixate on an insignificant topic, skitting between subjects, apparently unable to give detail or concrete facts. He would ask questions which had no bearing on the topic. And whenever I asked him of the detail of the offence he simply maintained that, as far as he was concerned, the evidence spoke for itself. He need not explain further; anyone who read the statements could see the truth.

I wondered whether he was practised at this – whether he knew the right words to say to keep the doctors from his door. Whether he realized that by maintaining that his wife was lying when she said he had smoked cannabis before the rape – by asserting that he had not – he knew the absence of drugs must make him sane at the time of the offence. Was it better, to him, to be a criminal than to be mad? Reading the reports, I thought how strange it was that so much reliance was placed on a patient’s own analysis of his mental health, but this was the psychiatrists’ realm and not mine, and, faced with the firm opinion of two doctors, I – and the court – had little choice but to accept what they said.

The sentencing hearing was, of course, a disaster. Chris maintained his innocence and his allegation that pressure had been put upon him by his previous barrister. The judge, on hearing this, huffed in irritation, although his own reading of the reports had warned him of the defendant’s change of heart, so he did not seem wholly surprised. The judge then adjourned the case for a month so that I could prepare an application to withdraw my client’s guilty plea – a request which must now be made in writing, supported by evidence, responded to by the prosecution and ruled upon by a judge. This I did. Chris confirmed that he was prepared to waive legal professional privilege and allow me access to the record of his confidential conference with Kate.5 Kate emailed me her attendance note from the aborted trial, which described what had happened, and I rifled through law books and skimmed through case law, trying to find something that might support my application. Part of me dreaded its success, for if my application were granted and Chris was allowed to switch his plea back to one of not guilty, I must then represent him at his rape trial. I filed my application and the case law that went with it, and waited. No reply came from the prosecution and so, at the next hearing, I went in search of the prosecuting barrister. The Crown Prosecution Service, it turned out, had failed to instruct anyone to cover the case. There was no one available to stand in, so the judge roared to a half-empty court and sent me away again, demanding that the matter be listed for a contested hearing and that Kate be there to give evidence and explain herself.

By the time a date was found that all could do, three months had passed. The curve of my baby was bigger and, even though I had learned to hide it, when I went to the cells on the morning of our hearing I looked at Chris, sitting opposite me in prison clothes, and felt again the same familiar fear. I showed him Kate’s attendance note, although he refused to look at it. After a long pause, he said he had pleaded guilty only because he was told by Kate that, if he did so, he could go home, that very day, as this was what his wife had asked for. Chris suddenly bent low on the table, causing me to start, and snatched up his basis of plea, which had been sitting on my notebook. He turned it slowly over, then put it solemnly down. He looked at me, triumphantly, and slapped both his hands down on the table with a bang that made me flinch. That was not, he declared, his document. There was another page, one that his previous barrister had hidden. He prodded the page with his finger, slowly and deliberately, as though he were pressing a button. The missing page was the one he had signed, and it said he was not guilty. Carefully, I drew the basis of plea towards me and spun it around so it faced him. I pointed to the flourish above his printed name at the bottom of the page. Wasn’t this his writing?

‘No.’

I paused. ‘Are you saying that this is not your signature?’

The intensity of his stare felt like a test. I felt my senses heighten. After what seemed an age, he looked down at the piece of paper where my hand rested.

‘No, that is my signature.’ He said it as if I had asked him something very stupid; as if our previous conversation had simply not happened.

Right. Okay. Don’t let him get diverted, I thought: just stick to the points you need instructions on and get out of there and on with the hearing.

I asked him to tell me about Kate’s advice, but Chris told me he did not want to talk about Kate – that I should put her to one side. The real issue, he maintained, was that his wife had invented these accusations to steal his inheritance. And there was something else he needed me to do, something more important. She had sent his navy docket to the prison. It had been lost; he could not find it, and he needed it with him. I must help him find it, he said. It was my turn to look at him in silence. I told him I would tell the solicitors about the docket and that I needed to go to find the prosecution before I ran out of time. I stood to leave the cell, rapping on the small window in the door to attract the guards’ attention, willing them to come quickly and allow me to move away from the man whose eyes were boring into my back.

‘Are you doing this: the case of, um …’ the prosecution barrister peered down at the file in his hand, squinting, in need of glasses not to hand ‘… Mira?’ I confirmed I was. He did not return my smile as he ran his fingers through grey hair, shifting his weight. ‘Bloody CPS forgot to instruct anyone, didn’t they? I’ve just been handed it. It’s something completely daft like trying to vacate a plea, right? Your application, is it?’

‘Yes. Do you have a copy? I brought spares.’

He did not, nor a copy of the prosecution’s reply, and took the ones I offered him. As he flicked through the documents, reading but not seeing, he gave a low rumble. ‘I mean, this says all I intend to say, really. Can’t see I need to add anything further.’

It was unhelpful: his bluster, his hauteur. I wanted to be able to confide in him, to say Look, you’ll see in evidence, but my client is as mad as a box of frogs, and somehow he’s slipped it past both doctors. I wanted to urge him to tread gently, to go easy. But as he strutted and blustered I knew I could not. It occurred to me that he might not have been told that Kate was coming to give evidence; that I was in the bizarre position of calling a colleague and cross-examining her under oath in an effort to prove she had pressured my client to plead guilty. I said all this to him and agreed with his protests that he could not, surely, have anything to ask this barrister. That this was, after all, my show.

‘Hello, Sarah.’ I turned to see Kate approaching us. My opponent brightened.

‘Hello there,’ he said. ‘I’m sorry that you’ve been dragged along to this. What a farce. Hope you didn’t have to lose anything from your diary. I’ve just said to your colleague,’ he gestured towards me with his thumb, as though hitching a lift, ‘I’m not intending to say much today. It’s the defence’s application, so it’s all down to them. Right then.’ He turned abruptly, and left us.

Kate and I sat alongside one another on the low chairs outside the courtroom and waited to be called in. It was, of course, awkward, for we both knew I was about to accuse her of forcing her client to plead guilty. As we rattled through those subjects beloved of barristers trying to find a bond – legal aid cuts, those we knew leaving the profession for more secure employment, those swapping crime for better-paid work – I found myself trying to make her like me, trying to convince her that I knew the application was hopeless, that I was not being naïve in making it. At last, the usher came out of court. ‘Judge is ready to call it on. They’re bringing your client up from the cells now.’

It was a new judge, and although I did not know him I could see his manner was well suited to the case. He was calm, pragmatic and, in the face of flapping hands and rolling eyes from my opponent, made little fuss.

‘An unusual application, I concede, Mr Franklin,’ he said, to the prosecutor, ‘but perfectly proper. And in any event, as we know, it is not for justice simply to be done. It must be seen to be done. Miss Langford,’ he turned to me, ‘I have read your application – no need to elaborate. Would you call the witness, please?’

And so off we went. Kate was unruffled in evidence, but, unsurprisingly perhaps, at pains to emphasize her professionalism. She described the process of the abandoned trial. The defendant had, she said, a tendency to become fixated on a grievance. When she first met him, Chris had instructed two solicitors and two barristers, and chose Kate because of a conspiracy he thought the others were plotting. There had been a failed prison visit, when Chris had refused to come out of his cell to give Kate instructions. Kate said she feared Chris was mentally unfit to plead and was surprised when an existing medical report was found saying that he was. She agreed that Chris had not, in fact, ever admitted his guilt, but had told her that he did not want a trial. Kate had then told the prosecutor that her client would plead guilty before she had written down a basis and checked it with Chris. But, she said swiftly, she denied any accusation that she had hastened this decision – she had made it clear to her client that, by pleading, Chris would almost certainly go to prison. She could not explain why Chris thought that a guilty plea would mean he could leave the courthouse immediately and go home. She remembered that Chris had paused when the charge was put to him in court. Kate had gone and stood by the dock, and had checked one last time that he wished to plead guilty. Chris did. And that was that.

When Chris gave evidence after Kate, he was all that he had been in conference. I tried to coax from him the details of how the trial had collapsed, what he had understood and believed, and what Kate had told him. Although Chris repeated everything he had told me, each part of his evidence was preceded by a long silence and his cold, hard stare, and my fear that he would become distracted and fixated by something else. He repeated his assertion that a page was missing from the basis of plea, and then swung back again when the judge challenged him on it. He had expected, he said, to be able to sign the piece of paper and then go home that day, for that is what his barrister had told him would happen. But, later, in answer to another question, he confirmed that, after pleading guilty, he had expected to get a prison sentence – maybe two years or so.

When my opponent cross-examined him, he was wound around in knots as Chris made new assertions and contradictions to answers he had already given. Eventually, with visible relief, the prosecutor sat down, stating to the judge that this was my application and he had very little to add to it. Chris’s answers throughout were couched by the ‘Ma’am’ and ‘Sir’ of military parlance; his back straight, chin up, jaw squared, arms clamped to his sides, as though he were undergoing inspection on parade.

Usually, when I wait for a ruling or judgment or verdict I go to see my client. I sit with them, chew over what has been said in court, prepare them for what might or might not happen next. But after Kate left, I sat outside the court door alone, typing my attendance note. I did not want to sit in a room with Chris, nor forget anything that had just been said in court, just in case afterwards Chris decided to deny the lot.

Within the hour, the judge summoned us back. I saw that he was reading from a note he had made and I wondered whether he too was worried enough about the case to want to keep a detailed record. He went on, methodically and carefully, to list the reasons why he was not going to allow Chris to change his plea.

Chris’s claim that he had thought a guilty plea would mean he could go home that day, the judge said, stood in stark contrast to his evidence that he had expected a two-year prison sentence. This had exposed him; he was refusing to face up to what he had done. The long pauses in his evidence were down to a difficulty in finding answers to challenging questions. The defendant had known, for his barrister said she had told him, that he should not plead guilty if he had not committed the crime, but he did so anyway, without any pressure, and now regretted it. If a defendant was of sound mind, ably represented by senior counsel and the guilty plea was not equivocal, then the law was clear. Regret was not enough to allow him to change it. So, the judge said, firmly, he would move straight on to sentence. In a case with no aggravating circumstances or previous convictions, the sentence would be five years’ custody. Given the basis of plea, he felt able to go below this. He would also reduce the defendant’s sentence by one tenth, that being the amount allowed by law for a change of plea on the day of trial.6 The judge shut his notebook and pulled it towards him, signalling his intent to finish the hearing. Christopher Mira, he said, was sentenced to three years’ imprisonment. The prosecution had not applied for a Sexual Offences Prevention Order, nor a Restraining Order, and he would not have been minded to make one even if they had, given what the defendant’s wife had written.7 Because of the type of offence, the defendant would be subject to notification requirements for the rest of his life, but his barrister – he waved a hand at me, pushing his chair back – would explain all this.8 Any questions? No. Good. He nodded, turned, and left through the door behind him.

After a sentence hearing, I sometimes, for efficiency, take off my wig and gown and pack them into my wheelie bag before going down to the cells to see my client. When my conference is finished I can then leave and go straight home, rather than trudging back up to the robing room. I am surprised how often people say I look different without the outfit. Once or twice cell guards I have got to know have failed to recognize me, and have laughed in embarrassment after I have signed in. The costume works. Of course it does all the other things it is supposed to do as well. It lends an air of associated solemnity and gravity. It identifies who you are in court, while simultaneously making you look the same as all the others, as all uniforms are supposed to do. But more than that, it disguises me. It gives me cover. When I fasten my starched white bib, shrug on my gown and jam my wig on to my head I become someone else; someone both familiar and unrecognizable.

This time, when I went to see Chris in the cells, I did not take off my wig and gown.

In our conference I tried to explain to him that, with the length of time he had already been in prison waiting for his sentence, he would have only six months left to serve before he was released on licence. Implied within my words was a plea for him to realize that the judge had been lenient. And, to my surprise, he made no fuss. I could not, however, shake the feeling that the military man in him thought he was being given an order, and that his compliance was expected rather than his views and instructions solicited.

I ran through what it meant to have to report his address and his whereabouts to the police for the rest of his life, and that his probation officer, who would be assigned when he was released from prison, would help him. There was a long pause while he stared at me. So, when should he next report to me? he asked. No, no, it was not me, I said, placing both hands on the table, leaning forward, frowning. I was not his probation officer. I was his lawyer. His face remained impassive. But what would happen when we next went to court? he asked. I looked at him, then slowly explained that we were not going to court again – this was the end of his case. A jangle of keys in metal broke into the silence and turned his attention to the cell door, which opened in a telepathic miracle. An overweight prison guard stood in the doorframe, beckoning at us – time to go, time to go – they were loading the van back to prison and Mr Mira must get in it. I stood quickly, said goodbye to Chris and hastened to the main cell door as a guard walked over to unlock it, and set me free.


11

Jude
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Family Procedure Rules 2010

16.6 Circumstances in which a child does not need a children’s guardian or litigation friend

(1) … a child may conduct proceedings without a children’s guardian or litigation friend where the proceedings are—

(a) under the 1989 Act … and one of the conditions set out in paragraph (3) is satisfied.

(3) The conditions referred to in paragraph (1) are that—

(a) the child has obtained the court’s permission; …

(6) The court will grant an application under paragraph (3) (a) … if it considers that the child has sufficient understanding to conduct the proceedings concerned or proposed without a litigation friend or children’s guardian.




I STOOD IN the entrance hall, next to a large pinboard covered in laminated notices, and wondered at the kind of smell that so often seems to belong to a school. There were the easy scents of nostalgia: new books, floor polish, gym kits, packed lunches. Underneath these was the base note of what it is to be a child, as though some fantastical perfumer had infused the pheromone scents of youth into the fabric of the building. I stood there, conspicuous in my black suit, and thought how for some children the smell might hold the prospect of misery. For others it could mean a crossing into safety away from the war raging at home. I wondered which of the two this school offered Jude – the boy I was waiting to meet.

Behind me, the main school door opened and my solicitor hurried in, smiling, full of apologies. I rebuffed them, telling him the teacher had only just left to fetch Jude from his classroom. We stood chatting until the sound of heels on wood silenced us. The double doors from the hallway opened. Behind the teacher walked a twelve-year-old boy. His hair was light brown, thick, cut neatly short. He looked directly at us with a confidence I had not expected. The grey school cardigan he wore, a crest of red and gold on its breast pocket, was over-long. It had been bought by someone, I thought, who intended him to stay at this school until it fitted him. I thanked the teacher, who was encouraging the boy to greet me. He took my outstretched hand and I was surprised at the firmness of his grip.

‘Hello, Jude, my name is Sarah,’ I said. ‘I am your barrister.’

Jude could not really remember a time that his mother and father had not been in court. He was four when his mother, Monica, left him, his older sister, Martha, and his father, Nigel, in the home where they had grown up. In the face of Nigel’s refusals to allow her to see her children, Monica applied to the court within the month. And so it began.

Over the following years Jude’s and Martha’s lives were marked by court dates and meetings with officers from the Children and Family Court Advisory and Support Service (CAFCASS), and with almost every kind of order that a court could make.1 At first a judge tried to divide the children’s time equally between both parents, but less than a year went by before this course failed. A second long contested final hearing then took place. This judge, frustrated by Nigel’s permanent hostility towards his ex-wife, ordered that the two children should move to live with Monica in her newly rented cottage near the winding River Severn in south Wales, an hour’s drive from her old home in the suburbs of Bristol where Nigel still lived.

Four years then passed, all full of litigation. At a third final hearing, a different judge – faced with the opposition of both children to their mother and her new relationship and baby – hesitantly returned them to Nigel’s care. He did so with a warning: were Nigel to frustrate the children’s relationship with their mother again, then this order would be immediately reversed. Nigel, for reasons he felt were justified, did not do as the judge had asked and began again to edge Monica out. It started with excuses over why they could not see her, with claims of inconvenience, and soon turned to slights, allegations, accusations. The weeks when Monica would not see or hear from the children began to turn to months. When she once again brought the matter back to court in an effort to see them, both children told anyone who would listen that they hated her. Jude, then eight years old, when asked by a social worker how he felt about his mum, said he wished she were dead.

Some three years later, Martha turned fifteen. Nigel had been home educating the children but had finally bowed to fears that he was trying to isolate them and placed them back in mainstream school. This, along with Martha’s age, brought with it a sense of autonomy and she started to question the established order. Slowly, she began to make contact with Monica, began to argue with Nigel. Then Martha packed her bags, left the terraced house that was her home, and moved to live with her mother and her two half-brothers. Jude, now eleven, swore that Martha now meant nothing to him. She had betrayed them both, and he never wanted to see her again. Monica, unable to get Nigel to consent to Martha moving to a school nearer her new home, was forced to drive her daughter the long daily journey. Jude had just moved up to join the same school, and so it was that Nigel and Monica now both went to the gates, waiting for one child each. Jude’s home was so close to the school that he had, in the past, walked home from his primary school right next door, sometimes chaperoned by his sister, sometimes not. But Nigel could not stand to miss the opportunity of facing his adversary and insisted on picking Jude up. He would wait in the car park, leaning on his car, scanning the tarmac until he saw where Monica had parked. Sometimes he just stared at her. Other times he would seem to walk towards the school’s entrance but then stop, draw out his phone and take a photograph of her. If Monica waited inside the school building, she would come out to find notes on her car – requests to tell Martha she could come home whenever she wanted. It was both nothing and everything, which was Nigel’s skill. Individually innocuous; collectively menacing.

Slowly, in her mother’s care, Martha began to tell stories of life under Nigel’s rule. How the children had been told to say they hated Monica; how they had been instructed to misbehave when they were with her; how they feared his mood after they returned home from seeing her and all the questions he would ask them. Nigel had used Monica’s new life and new children as certain proof that she did not love them any more. All this Monica had already suspected, but bolstered by Martha’s pleas she now made a further application to the court, this time for Jude to come to live with her. So the two children found themselves once again at the mercy of a judge and the ever-changing pack of social workers and experts called upon to decide their future. Their case made its way into the list of Judge Francis. It would be the first time they had ever come before her, and it would also be one of her last cases, for she was soon due to retire.

A lawsuit brought by one parent against another is a private rather than a public one and would normally not involve the state. But once Judge Francis heard of the children’s courtroom legacy, she appointed a guardian as a third party to represent them. Gabriella, the guardian assigned to the case, was an experienced social worker. With this experience came a belief that her voice was the most important and so, faced with Nigel who thought the same, the two clashed in a power struggle that threatened to take centre stage. But, in truth, Gaby was right. The law saw her both as the children’s messenger and as their protector, and so her words came to the court with greater weight than those of a parent who came to the courtroom with their own agenda. In her report, Gaby described parental alienation, implacable hostility, poison dripped into small ears until the parent the children should love had grown rotten in their minds. Her view was clear. The judge needed to act urgently and with great care to ensure that any damage Nigel had wreaked on the children’s relationship with Monica was not permanent. Martha was safe, and the shredded bonds with her mother had started to mend. But Jude must be removed from Nigel’s care before his relationship with Monica was broken beyond repair.

But Jude said no. No, he would not go; no, he did not agree. Gaby, he said, was wrong. His mother had left them, deserted them, made a new family for herself, and now Martha had too. He hated them both. He wanted to stay with his dad. If they made him go then he would just keep running away until they left him alone.

I will never know what was in Judge Francis’s mind when she read the report of Gaby’s conversation with Jude, but her ruling went to the heart of the law. It was not enough to make the right decision. The only way those within this flawed system can feel they have been given justice is if they feel heard. And so Judge Francis decided that if Jude objected to what Gaby said on his behalf, then he should be entitled to say what he wanted for himself.2 While Gaby must continue to give a voice to Martha, this young boy, just turned twelve and sufficiently competent to understand what was going on must have his own solicitor and barrister to make representations in court on his behalf. Yes, she said, she was aware that the final hearing was only nine days away, but a solicitor willing to take on the case could be found then and there at court, and they in turn could instruct a barrister to represent Jude in the final hearing. She was sure someone could be found who could manage to get themselves up to speed. That was how I came to be standing in a school shaking the hand of a boy who, for the next year, would be my client.

There were times during the following months when I questioned the judge’s decision. I was wrong to do so. She knew exactly what she was doing. She gave Jude a voice and, in doing so, gave him power – even if, in court, we doubted whether the words he spoke were actually his own.

It was my solicitor, Ben, who suggested we meet Jude at school. He had already been to see the boy once at his house and said to me afterwards that Nigel had lingered in the background, listening. He had been polite, of course, but Ben believed Jude could not speak freely with the spectre of his father in the room next door. School offered a neutral space, free from eavesdropping ears. And yet, when I left the small room into which we had been shown by the teacher for our conference and went in search of a loo, I saw a man waiting in the entrance hall. He was short and thin, and was pacing back and forth across the lobby. I said hello, and he nodded at me and sat down on a seat. I knew it must be Jude’s father, come early to collect him. Once Nigel knew where we were, he moved to walk up and down the hallway outside our room. His form flashed past the glass aperture in the door and I felt a shift in the atmosphere, like a change in the sea’s current. Afterwards Nigel said he had not known when we would be finished – he needed to come early to make sure Jude was not left alone; and he could not hear anything, nor had he wanted to. As in the dozens of excuses that flowed from him in court, each statement was individually believable, but, when put together, a different picture formed.

Jude sat next to me in our conference room, with Ben on my right quietly taking notes. As I explained my role, the process of evidence, the final hearing coming up the following week, Jude watched me carefully. I told him I was separate from Gaby; I was not a guardian. Her role was to listen to children and explain the court process, but then to give the judge a professional view on what should happen next, even if this were at odds with what the child was telling her. But I was his barrister and I would put forward the case he wanted. I did not say that it was my duty to do this even if I did not believe him, or whether or not I suspected the words he spoke were not his own. I must fight his corner, even if I feared he had been pinned into it.

In front of me lay a file, unopened, and within it a deluge of criticism levelled against the father he said he loved more than anyone else in the world, with descriptions of Nigel as a strange and frightening man. Then there were the statements – dozens upon dozens of them – and reports from the school and guardians and social workers involved in the previous applications. A recent social services investigation had concluded that their threshold had not been crossed for state intervention, but still listed the ways in which they thought Nigel had caused his children harm. The file was united in its censorship of this man with whom Jude shared his DNA, his building blocks, his blood. How could I be responsible for introducing this grave young boy to the complex world of which he had felt only the edges?

And so I didn’t. I told him what the others wanted, what they said Jude had said, and a summary of their worries. Then I let him talk. It seemed he had been waiting for this chance for many years. He had written it all down, he explained, to help him. Some of the words were underlined, some in bold where he had scored over the letters with his pen. Within the note were references to things I had not told him. Details of reports I did not know he had seen. Explanations of incidents he had not witnessed. Afterwards, as I climbed into Ben’s car for a lift back to the station, I asked him whether he had shown Jude those parts of the bundle. Of course not, Ben said, and we both looked back at the road as the rain bashed down on the windscreen.

Bristol Temple Meads railway station rises from its cobbled hill like a temple of locomotive worship. Its clock is set within a Gothic watchtower high above the warm, carved limestone, surrounded by pinnacles. The building looms over the forecourt, while inside a vast glass and cast-iron roof dreams of long-gone steam and protracted farewells. Platforms and tunnels are clad in the livery colours of the Great Western Railway; cream and brown tiles echoing with the steps of war-weary families taking longed-for holidays to the coast. Its romance holds you, as though by stepping on to its platforms you might find yourself wearing a stole and hat, carrying a small leather suitcase, raising a gloved hand to your mouth to protect your lungs from the smog.

The Family Courts, built only a few years ago, are modern. They lie away from the grandeur of Bristol Crown Court and the winding cobbled back roads, just off the business district of Victoria Road. The entrance is within a large atrium, at the end of which a bank of lifts transport you in stainless steel through the layers of justice that rise above them.

Some weeks before, I had stood in the courtroom before Judge Francis as she tried to decide whether or not Jude should come to court to give evidence at the final hearing. We had all agreed, at least, that Jude should not sit through all five days. I should attend, and telephone him after school to go through the relevant parts of the evidence. When I had told him of this decision afterwards he had accepted it in the way a child does, although I suspected that, had I given him the choice, he would willingly have come to court and watched it all. But what is heard cannot be unheard and I was glad he would not be there to hear a procession of witnesses pull his father apart. But the giving of evidence is different. It is true that there are judicial guidelines that encourage judges to meet the children about whom they are making decisions in their chambers.3 They are told to explain their job, what their powers are and, if they feel they can, why they have come to their decision. I have been in cases where a judge has seized this chance, so the child or children go through a secret door behind the judge’s chair and return bolstered, not quite believing it. The judge usually follows them looking relieved, glad perhaps that it is over and no one has cried or hated them. They have, they hope, proved themselves as human beings as well as makers and enforcers of the law.

But Jude was a party to the case. He had every right to give evidence if he wished. When I had explained the possibility of it he had looked up at me with shining eyes – I would love that – and my heart had dropped. Judge Francis had listened carefully as I explained this to her, then nodded. In that case, he must. He could do so by video link, then afterwards come into court, should he so wish, to hear what his future might be.

The evidence began with Monica. I realized, as she climbed into the witness box and took the oath, that it was the first time I had really heard her speak. Her hair was tawny red and piled on top of her head, frizzy wisps of it escaping in a crown around her hairline. She wore a long green skirt and a Chinese-collared jacket, black and woven with coloured birds. Her voice was high and soft. As Nigel took violent notes throughout her evidence, I could not help but wonder how the two had ever been matched.

While Nigel was giving his evidence, I found it difficult to look at him. He was not like witnesses I had seen before, who stumbled on the details of their explanation or said they could not remember, or who slithered and slipped away from questions. He was precise, detailed, confident and, most of all, angry. He spoke frequently of his right – his legal entitlements – to make the choices he had made. They were, he said, after all his children. He scowled and shook his head in rage when Monica’s barrister asked him questions, and his eyes flicked, time and time again, to his ex-wife, sitting quietly on her bench, as if he were filled with disbelief that anyone could think her a better parent than him.

He had been meticulous in his preparation: brought with him folders of his own, charts, records, print-outs highlighted with Post-it notes. I glanced across at his barrister, sympathizing with him, as he flicked through the lists of questions Nigel had printed out for him to ask. Nigel believed he had done everything he thought would help him win. He had kept a record as the websites advised; meticulously collected evidence to support what he suspected; written it down, carefully timed and dated, all ready for his big day in court. Another big day in court.

Maybe his previous experiences in court had taught him to behave like this? I was experienced enough to know that there were professionals who glossed over their mistakes. That they could maintain they had called when they hadn’t, could interpret distress as aggression, could fail to send a necessary letter or complete a vital task, safe in the knowledge that their version was more likely to be believed than that of an irate parent. I understood his desire, in the face of this system, to record everything. To trust no one. I could also see why Nigel would feel confused that, instead of being rewarded for such precision, he was now accused of psychopathy, of bullying, of controlling behaviour. He believed that the professionals, whom he thought should support him, had instead spent their time and energy trying to discredit him and none at all investigating the chaotic flimsiness of his ex-partner. As I watched him grip the edge of the witness box, I wondered how I might feel, standing there, my children in the balance, thinking that these people could never take it seriously enough. But through his fixation on being proved right, Nigel had lost any ability to ask what it was all for; to stand back and see the damage that his battles had caused the two people he claimed to love the most.

When he stepped down from the witness box after nearly two days of evidence, the very fabric of the courtroom felt worn out. Gaby gave her evidence next, and Nigel made no effort to subdue his reaction to it. The psychologist who came after her caused him so much consternation that the judge had to warn him to be quiet or leave the courtroom.

And now, at last, it was Jude’s turn. He and I sat opposite one another in a conference room, away from our court. He was due to give evidence after lunch. He was wearing his school uniform, for that was where he had been all morning. In the context of the court environment it looked entirely out of place, almost shocking, but Jude remained completely composed. I watched him, trying to decide if I had a sense of whether this statue-like calmness was his natural state, or whether, as others had concluded, it was a practised stillness, a watchfulness grown out of years of learning that he must be careful of everything he said. I knew a lot about him, but unlike other children I had spoken to in court proceedings, I knew none of the colour. I did not know what his favourite subject was at school, what book he was reading, the kind of music he liked, what he would spend his pocket money on. I wished I had had the time, when meeting him, to talk about subjects unrelated to his case. Maybe then I could have persuaded him that he need not be so careful – that he must not feel he had to write down every question I asked so that he had a record.

After we had gone through his statement again, I walked with Jude to the small room where the video link would take place. He would be beamed into court, protected from looking at the expressions of anyone other than the person asking him questions. As I made sure his face was in the right place for the camera, that we could hear the court clerk and that she could hear us, I realized he was not nervous but excited. It occurred to me suddenly that, maybe, this was because he was going to get to prove his love to his father. He was going to be able to show him how good a son he could be. Never, I reminded myself as I walked back to court, composing myself, underestimate the desire of a child to please a parent.

Judge Francis strode into court and everyone rose in greeting. Although we had been before her all week, her presence still struck me. Her short, swept-up hair was thick with silver streaks and she wore earrings made from two discs of battered gold. She had, I noticed, put on lipstick after lunch. It was carmine red, and a phrase came into my mind. War paint. She knew that, this afternoon, a child was about to look her in the face and ask her to do something that almost everyone in the courtroom said would hurt him beyond repair. She also knew that this child would later sit before her, alongside both his parents, and listen to her decision on which one could take him home.

Jude’s face shone out from a screen, wheeled into court for the purpose. The camera swivelled from the court clerk to the judge and then to me. Jude was leaning forward slightly, his eyes staring fiercely down the lens at us. He looked so young. I felt my throat tighten and glanced quickly down at my notes, pushing the emotion away. The next ten minutes were both terrible and wonderful. In one sense, what Jude said was unremarkable – he had already filed a witness statement and the specifics of his evidence were all in there. No one really wanted to cross-examine or challenge him on it, save to question whether what he said he wanted was for him or to please his father. The floor, therefore, was his. He spoke of his loyalty to his father, how everyone had got it wrong, how his dad was a good dad and he loved him. When he had finished, I was just getting to my feet when I heard a noise to my left and, instinctively, looked over. Monica was sitting completely still, staring at the screen. Her hands were resting on the desk before her. They were, I noticed, shaking.

‘Does Your Honour have any questions for Jude?’ I asked, quickly turning back.

Judge Francis leaned forward and the camera switched to frame her face. Her voice was calming. ‘No, I don’t, Jude. But I just wanted to know if there was anything else you wanted to tell me before I make my decision?’

Jude looked to one side, thinking, and then looked back. ‘I think, just to say thank you for letting me speak. I have wanted to speak for a very long time. I am really glad I did.’

Dusk was falling outside the courthouse. The security guards who hovered at the desk behind the entrance had locked the doors. Usually, if there was any sign that anyone might delay the shutting of the court they would swagger over – Court’s closing now, Miss – and linger nearby, jangling keys, hurrying us along. They wanted to be away, out of here, back to their lives. Tonight was different. They stood in a huddle by the security arch, keeping their distance. Although I had not told them, someone may have whispered that, upstairs, there was a twelve-year-old boy in a room who might refuse to leave. That elsewhere there was a father who had left court in fury as soon as the judge had begun her judgment, but that he might come back and, if he did, no one knew what he would do.

I was not with Jude but in a room nearby, surrounded by the other barristers in the case, my mobile phone in the middle of a table. We were all talking into it. On the other end, on loudspeaker, his deep voice bouncing off the breeze-block ceiling, was Lord Justice Kolbe. He was a judge of the Court of Appeal and the only possible person who could grant a suspension of the order that Judge Francis had just made returning Jude to his mother’s care that evening.

Lord Justice Kolbe was, apparently, the duty judge. It had fallen to him tonight to hear emergency applications for an order to be stayed after the court had closed. As we went around the table in turn, trying not to interrupt one another, I could not help but wonder where he was when we had burst into his Friday night. Had he been in the bath, or eating supper, or fallen into a doze in front of the TV? The thought seemed both undignified and entertaining. I forced it away as I set out a summary of the case as concisely and quickly as I could. Judge Francis had granted a Residence Order to the applicant mother, I said, to take effect immediately. The child was to be returned to her care today against his will. I therefore asked him to suspend the order by granting a stay, so that we might make a swift application to the Court of Appeal to overturn the ruling.

Oh, what a position to be in. In the silence down the phone the judge balanced what he knew. There was a competent child who had just been told to leave court with a parent whom he declared he hated. But if the experts were right, to grant a stay and send him home with his father now could be worse than dangerous. But the judge did not need to make a fresh decision – he just needed to apply the law. The bar for a stay was high and we had not crossed it. He would not suspend the order. We could file a paper application to appeal instead. After his ruling was over he said goodbye and I did too, which felt odd, the informality of it grating against our subject.

Jude remained expressionless as I told him the result of the telephone call. He did not cry or protest or refuse to go. Instead, when Monica came down the steps to meet us by the front door of the courthouse, he looked straight down at the floor, blocking her out. She said his name softly, but he did not look up. Maybe it was best if she went ahead, we said, and Jude could follow in the social worker’s car.

We waited outside as, behind us, the security guards gratefully locked the courthouse doors. Ben and I watched the second car pull away and I looked at the figure of Jude in the passenger seat. He seemed suddenly tiny, and I willed him not to look at us, for I was not sure I could bear it if he did. But he did not. As the car pulled away his eyes stayed fixed ahead.

Jude was transformed. I could not place it in specifics – his hair was the same chestnut brown but longer, messier; his eyes still a ferocious blue. I noticed for the first time, now he was standing next to her, that they were exactly the same colour as Monica’s. It was more complex than his looking relaxed, subtler than the fact that he kept smiling. It was as if he had been plugged in.

I stood there, looking at him, in the corridor of the Royal Courts of Justice. Behind us was a door, and behind that sat three lord justices waiting to hear my application to appeal Judge Francis’s decision. In my hand I held my application, my carefully drafted skeleton argument and the case law that I claimed supported my position. My stomach felt tight with nerves. Nigel’s solicitor had arrived alone and had already told me that she did not think Nigel would come today. He had been very upset at the end of the final hearing, she said, and had hinted at doing something. Something which I knew neither of us would articulate out loud. He had not turned up for their appointment to discuss the possibility of an appeal. His telephone was off; she could not reach him. She was going to have to come off record after today and he would then be on his own.

Monica said she would leave us to talk, and went to stand around the corner with her solicitor, chatting. Then, Jude looked straight at me and said he had changed his mind. He wanted to stay where he was. He wanted to stay with his mum. We spoke about Martha and his two half-brothers and Monica’s partner. We spoke about his new home, the school to which both he and Martha had moved. We spoke, briefly, about Nigel, but it was hard for him and I could tell he did not want to talk about it. It was enough for me to hear him, to see him, to know that he was sure. And so we went into court and I withdrew my appeal and the lord justices, relieved to be unburdened from the decision, beamed at Jude and sent us away.

A year after the final hearing, I stood in the taxi queue outside Bristol station waiting for my turn, using my late pregnancy to justify a ride to court. Today was the final direction hearing in Jude’s case. The judge had come out of retirement to hear it and, I was told, had done so gladly. Jude would not be at court, but in my bag was the position statement I had drafted setting out what he had told me he wanted the court to know. That he was sad his father had not come to the contact sessions the guardian had arranged or tried to get in touch and that he missed him. But that he was happy. He was happy at his new school, he was happy he had lots of friends, he was happy living with his two half-brothers and with Martha again. At the end of the document was a sentence which may have been the most significant I have ever written: Jude wants the judge to know that he thinks she made the right decision.

After the hearing I found myself walking in the opposite direction to the station. Ahead of me church spires and cobbled streets led to the old part of the city. To my right Bristol Castle loomed out of green trees in its park. The view was filled with memories and associations, not just of university and old cases but of the other cities and buildings to which my job had taken me. I looked down at the mesmeric reflections on the surface of the river. This was one of the last cases I would do before I left to have my baby and I wanted to savour it. It was rare, this chance to find out what happens afterwards. After I tie the pink ribbon round my files and sign the brief and send off the attendance note and put the bundle in the wire tray in the clerk’s room to be billed, my part in the play is usually over. I was glad to have had the chance to see and speak to Jude since the decision that changed his life; glad I had spoken to him for today’s hearing and heard the lightness in his voice. It was not until now that I had also been able to concede how relieved I was. I had not allowed myself to imagine all the other possible outcomes of the risk Judge Francis had taken. How wrong it could have gone.

I thought of the baby inside me, weeks away from his arrival. I had expected the physical vulnerability of pregnancy but not the emotional one. It was as though the armour I had grown to do my job was loosening. It troubled me. I had begun to suffer a fear of crying in court, of being too moved and, through this, revealing weakness. I had also not yet grasped the politics of pregnancy. I knew to disguise it, lest the work stopped coming – clerks and solicitors assuming there was little point handing over a case I would not be around to see through. I had felt the ever-present speculation about when I would come back to work; how I would balance the heart-tugging demands of a child with never really knowing when I would be home, or how early I would have to leave the following day, or how late I had to work to prepare tomorrow’s case. I had heard that time taken off for holidays and school plays and unwell children may be punished. How, in some chambers, the clerks would acknowledge it out loud – the boys will go anywhere we send them so they deserve the good briefs, irrespective of talent and ability. But I did not know back then that out of sight really was out of mind. Or that, at one point, it would be suggested to me by a man I had never met that my best course might be to ‘step back’ from the law.

I also had not realized that I would need to separate myself from my job to mother a baby. Nor, conversely, did I know how I would miss the courtroom with an ache and that I would long to return. I would miss the ability to lose myself entirely in the dissection of a case. I would miss the swoop of relief or shock at a jury verdict or judgment. I would miss the ever-present camaraderie, the feeling of togetherness against the odds, an unspoken acknowledgment of our allegiance to a job where there are many reasons to admit defeat. I would miss my clients. Not all of them, but enough.

I turned and walked across the bridge, over the road and up through the narrow market street lined with stalls and cafés until I came to the road where the crown court stands. Part of me wanted to slip in and watch a trial, but I felt foolish doing so in front of those who might wonder why I had turned up as a tourist. Instead, I thought of those cases and clients that had changed me. I became aware of a familiar sensation. It was the same feeling I have whenever I tug my black gown over my shoulders and settle my wig into place on my head. It is a quiet but solid respect for the law – its history, its purpose, its ambition, its place.

We pride ourselves on our legal system. We know we should be proud because foreigners choose to come here to use it. They do so knowing that the judge before whom they appear cannot be bribed or threatened or bullied into doing anything other than applying the law. That sense of integrity extends throughout the system, not just for those who use it but among those who work within it and try to preserve its dignity and efficacy. As a result, our courts dispense justice with a degree of equity that means they are still considered among the fairest in the world.4

We are in danger of taking this inheritance for granted. Great damage has already been done. Our legal system is regularly threatened and often wholly unsupported by those whose duty it is to protect it. Changes in its function and its funding have gouged chunks out of the high legal principles that we presumed were inviolable. Access to justice for all, no matter what your background or your bank balance. A high-quality judiciary, both to enforce the law and to make it. A fair, swift and equal hearing. We may believe that we are a long way from the corrupted legal systems that encourage foreigners to litigate in our courts rather than their own, where only money or political favour can ensure your freedom or a favourable judgment. We would be mistaken. While the legal system is in need of reform, the cumulative effect of poorly targeted funding cuts over several decades has seriously compromised the criminal law and threatened the principle of good and fair justice both for victims and defendants. Access to the family and civil courts for those without means is now skeletal. Falling pay and overwhelming workloads have meant that finding new judges is as difficult as keeping the ones we already have – something made no easier by public attacks from those who should know better. The law, and by extension the country, is threatened by an insidious form of corruption that is just as damaging as the more obvious kind. The gradual but irreparable erosion in trust in our legal system and its ability to dispense justice is a situation against which we must all protect ourselves, for, should we slip further into it, all of us will pay the cost.

Lawyers often say the law is important even to those who are unlikely to set foot in a courtroom because, as the truism goes, none of us knows what life might throw at us; any of us may become the unexpected victim of a terrible crime or a false accusation. But the law’s reach is far wider than this. The decisions made in courts across our country touch our daily lives somehow, no matter how far removed we think we might be or whether we notice. Our ability to buy and sell and to invest are made possible by a legal system that is trusted to enforce a contract fairly. From the cost of our insurance to our ability to hold our government and its institutions to account, good and bad decisions by the law reach us all in the end. The law seems removed because the archaic rituals and language of the courtroom belie the fact that our legal system is a living thing. It deals with the most contemporary of problems, reflecting society back at itself. This is why everyone should have an interest in protecting what we know our justice system can do at its best.

The law is human justice, designed and enforced. It will therefore always be imperfect. It makes mistakes, it is slow, sometimes chaotic, sometimes illogical. It cracks and – at times – crumbles. But it remains a pillar upon which our country is founded. Were it to break, the stability of our nation would break too, and we would all be the poorer for it.

I turned away from the courthouse and walked slowly along the street. I realized that, without explicitly comprehending it, this feeling I had just recognized had been with me since I first walked into a courtroom. Pride. I am proud to be part of something I think is important. I am proud of something that, at its most elemental, underpins our law-making institutions and, therefore, our democracy, our lives and our liberties. I am proud, in short, to call myself a barrister.


Notes on the Law

1 Dominic

1 ‘… how to represent a child’: Mandatory training for all advocates who practise in proceedings involving children has been recommended and the regulatory body for barristers, the Bar Standards Board, is currently considering this requirement.

2 ‘… old enough to be a criminal’: In England and Wales, the age of criminal responsibility is 10 years old. This is lower than in any other country in Europe, including other parts of the UK. For example, in France it is 13, in Germany and Italy 14, in Denmark and Norway 15, in Spain 16 and in Belgium 18. In Northern Ireland it is 12 (with exceptions for very serious crimes) and in Scotland children are not prosecuted below the age of 12. A number of neurodevelopmental studies have said that children below adolescence (13–14 years) cannot be compared to adults in terms of their brain’s ability to control their emotional responses and actions (Rules of Engagement: Changing the Heart of Youth Justice, Centre for Social Justice, 2012). There have been numerous calls from a wide number of organizations, governmental and otherwise, to raise the age to 12 in England and Wales as well. The United Nations Committee on the Rights of the Child has repeatedly said that the minimum age of 10 years is not compatible with our obligations under international standards of juvenile justice and the UN Convention on the Rights of the Child.

3 ‘… leading in only one direction’: Although the number of juveniles going into custody has dramatically reduced over the last decade, the number of those who do who then go on to reoffend within a year of their release has increased to just below 70% (Proven Reoffending Statistics, updated 27 July 2017). See also note.

4 ‘… would pay me £125’: Criminal barristers are predominantly paid from the public purse through legal aid. In the crown court, the advocate’s fee is fixed. In the magistrates’ court, the defendant’s solicitor will pay a sum to any barrister they instruct out of their case fee. There is no set rate for this, although in 2008 the General Council of the Bar recommended a minimum gross rate for magistrates’ court appearances of £50 for hearings, £75 for a half-day trial and £150 for a full-day trial. In a survey carried out by the Young Barristers’ Committee in 2016 amongst those practising for seven years or under, many received less than this.

5 ‘… stopped and searched, again’: Section 1 of the Police and Criminal Evidence Act 1984 grants police a power to stop a person (or vehicle), ask them questions and search them. The police are entitled to do so only if they have reasonable grounds to suspect that the person is carrying illegal drugs, a weapon, stolen property or something that could be used to commit a crime. The police are obliged to confirm their name and police station, what they expect to find, the reason they want to search you, why they are allowed to, and that you may have a copy of the record of the search. There is no obligation on the person either to stop or to answer the police’s questions. Only 17% of all section 1 ‘stop and searches’ lead to an arrest (Police Powers and Procedures 31 March 2017).

6 ‘… admissible by law into the trial’: Every defendant walks into the courtroom an innocent person. Those determining their guilt – magistrates, judge or jury – cannot know anything of their previous convictions, for fear that this may impact on the way they deal with the evidence. However, a judge may allow evidence of a defendant (or witnesses’) previous convictions, or other reprehensible behaviour, to be put before the jury if a ‘bad character’ application is granted. The evidence has to pass a number of statutory tests, but the most common one is when the evidence shows that the defendant has a propensity to commit the kind of offence for which he is currently on trial (i.e. he has previous convictions for similar offences), or that the evidence shows he has a propensity to be untruthful. The law prevents a judge from allowing bad character evidence in, even if it passes the tests, if he thinks it would make the hearing adversely unfair.

7 ‘… working knowledge of the sentencing guidelines’: The Sentencing Council for England and Wales was established to draw up guidelines for every offence, designed to ensure national consistency between judges and courts. They are said to be ‘guidelines not tramlines’, although the effect is to reduce significantly the autonomy of the judge, who would have to have a good reason for departing from the guidelines without fearing a referral to the Attorney General’s Unduly Lenient Sentence Scheme, or a defendant’s appeal. The guidelines often break specific offences into different levels of seriousness, depending on the facts of the case. Within each of these levels, the guideline sets a sentence starting point, and a bracket indicating a minimum and maximum sentence. It then lists common aggravating and mitigating factors which tip the needle up or down from the starting point. It is fair to say that, although they have been successful in largely ensuring national consistency where before there was little, they have also been blamed for significantly increasing the length of sentences and, in turn, the ever-swelling prison population (85,409 in October 2017). The overall maximum sentence for an offence (and sometimes the minimum), however, is set by parliament. When parliament increases the sentence for one offence, the Sentencing Council must readjust the starting point in all other corresponding offences to ensure there is not a wide discrepancy which can mean heavier sentences for other crimes, not just the one whose maximum was increased by parliament.

8 ‘… one third off his sentence’: The law states that every defendant is entitled to a discount off their sentence if they plead guilty before their trial. This discount reduces as the case gets nearer to trial. Since Dominic’s case, the only way for a defendant to guarantee a full third off their sentence is to indicate a guilty plea in the magistrates’ court at first instance before their case is sent up to the crown court (or, if it’s a magistrates’ court trial, to plead guilty at the first hearing). Thereafter, the discount reduces incrementally the closer they get to trial. There is a one fifth discount for someone who pleads guilty before the first day of trial, one tenth discount for anyone who pleads guilty on the first day of trial, and no discount for someone who pleads guilty once the trial has begun. Critics of the new scheme say that, far too often, the defence will not have sufficient disclosure from the prosecution at this early hearing fully to understand – and advise on – the evidence and the defendant’s prospects of success at trial. Until this disclosure is produced, they are unlikely to recommend a guilty plea, even though this might cost the defendant a reduced discount if, having seen all the evidence, he then does plead guilty.

9 ‘… pre-sentence report’: A pre-sentence report (PSR) is a document prepared by probation to assist the court after a defendant has pleaded guilty. One is prepared in most cases, unless a long period of custody is inevitable. The probation officer will interview the defendant and then write the PSR setting out the offender’s history, remorse, vulnerabilities and commitment to change, as well as making recommendations for any kind of community sentences that might be available or suitable. The PSR is a recommendation to the court, and the judge need not follow it.

10 ‘… not to send them to prison’: Britain has the highest prison population in western Europe at 85,409 (UK Prison Population Statistics briefing paper, April 2017). Although the reoffending rate in adult offenders is the lowest since 2004, generally offenders with a large number of previous offences have a higher rate of proven reoffending than those with fewer previous offences. The reoffending rate for those released from short sentences has been consistently higher than that of people released from longer sentences. Adults who served sentences of less than twelve months reoffended at the very high rate of 65.5%, compared to 29.9% for those who served determinate sentences of 12 months or more. For adult offenders starting a court order (community sentence or Suspended Sentence Order), the proven reoffending rate was 33.9%. This would suggest that Community Orders are more effective than prison at reducing offending, and short prison sentences are ineffective at creating any kind of rehabilitation, although there is no way of knowing differences in offender characteristics and the type of sentence given (Proven Reoffending Statistics, October 2017). See also note.

11 ‘… technically, I have to do it’: Barristers operate under a system known as the ‘cab rank rule’. They are obliged to take the next case that comes their way if they are qualified and experienced enough to do it and their diary is free. This system prevents barristers picking and choosing cases based on their merits or value. If you are next, then you are up. Where there is a clash of cases, a barrister and their clerk will weigh up the competing duties to each client to see which case should take precedent.

12 ‘… barely cover my train fare’: If a defendant is alleged to have breached his community sentence (i.e. by failing to attend an appointment) he will be summoned back to court for a breach hearing. The advocacy fee fixed by statute for a breach hearing was, and remains, £85.11. My fee for Dominic’s hearing – less chambers’ fee of £17.44 and train fare of £57.10 – would therefore be £10.57 before tax.


2 Derek

1 ‘… let them go with a caution’: Rather than prosecuting minor offences, a caution allows an offender to be dealt with without prosecution. It is available only for minor offences, and the offender must admit his guilt. A caution is a legal warning, not a conviction. A conditional caution has, as the name suggests, conditions attached to it. If the offender breaks these, he can be prosecuted for the original offence. Cautions may have to be disclosed to employers in particular kinds of jobs, and are also made available to the Disclosure and Barring Service (which replaced the Criminal Records Bureau).

2 ‘… public interest to charge them’: Every prosecution case must pass a two-part test. Firstly, there must be sufficient evidence to provide a realistic prospect of securing a conviction against each suspect, on each charge. If there is not enough evidence, the case stops at this point. The second test asks whether prosecuting the case is in the public interest. Even if a conviction might be likely, if prosecution is not in the interests of justice, then the offence must not be charged. Police are able to make this decision to charge in respect of some minor offences. In all other offences, the papers have to be reviewed by a Crown Prosecution Service lawyer, who applies the two-stage test and decides whether or not the police should charge. See previous note.

3 ‘… before a judge and jury’: A ‘summary offence’ can be heard only in the magistrates’ court. An ‘either-way offence’ can be heard in either the magistrates’ court (before three lay magistrates or a district judge) or the crown court (before a judge and a jury). An ‘indictable-only’ offence can be heard only in the crown court. All cases start in the magistrates’ court. The magistrates’ sentencing powers are limited up to six months’ custody for one offence, and up to twelve months’ custody if there are two separate offences which are dealt with by consecutive sentences. If a likely sentence will exceed the magistrates’ powers, it will be sent up to the crown court. A defendant charged with an either-way offence also has the right to choose trial by jury over trial in the magistrates’ court.

4 ‘… the offence of “gross indecency”’: The Criminal Law Amendment Act 1885 first prohibited gross indecency – defined as any sexual contact between men, either in public or private. The offence was eventually repealed by the Sexual Offences Act 2003, which also created Section 71 – Sexual Activity in a Public Lavatory (see next note). In 2017, under the Alan Turing law, all men who had been convicted in the past of gross indecency due to consensual, private sexual acts were pardoned.

5 ‘… meeting in public lavatories for sex’: Section 71 of the Sexual Offences Act (SOA) 2003, Sexual Activity in a Public Lavatory, is summary only, punishable by up to six months’ imprisonment, and not an offence that requires the offender to register his details with the police. It is committed if a person is in a lavatory to which the public (or a section of the public) has access and intentionally engages in sexual activity. The person can be alone, their motive and intent are irrelevant, no one needs to have been caused alarm and distress as a result of the sexual activity. The offence comes from the 1967 SOA Act, which decriminalized private homosexual acts but prohibited homosexual activity in a public lavatory. The 2003 Act made the offence gender-neutral. However, between 2012 and 2017, 92% of people apprehended by the British Transport Police for the offence were male, at a rate of more than one a month.

6 ‘… to back up his client’s story’: Section 34 of the Criminal Justice Act 2003, which came into force shortly after Terry’s trial took place, obliges the defendant to give notice to the prosecution of any witnesses they intend to call, including their names, addresses and dates of birth.

7 ‘… law conversion course’: There are two routes to becoming a lawyer. The first is to study a law degree and then to decide whether to undertake the Legal Practitioner’s Course and become a solicitor, or to undertake the Bar Vocational Course and become a barrister. The second is to study a postgraduate law conversion course, which takes one year, and then go on to undertake either the LPC or the BVC. To become a solicitor, the LPC has to be followed by completing two years of a training contract within a law firm. However, anyone who has completed the BVC is able to call themselves a barrister whether or not they have then gone on to complete their year’s worth of pupillage or have been accepted as a member of a chambers.

8 ‘Inn of Court’: There are four Inns of Court: Lincoln’s Inn, Inner Temple, Middle Temple and Gray’s Inn. Originally constructed as places of education, where barristers would hone their skills by debating at various dinners, they still fulfil a hugely important role. Every barrister must join one of the four Inns, and it is this Inn which then ‘calls’ them to the ‘Bar’ when the barrister has finished their academic training. Barristers must still go to a minimum of twelve dinners a year at their Inn of Court, and the Inns also provide other training both during and after qualification. They are also crucial in providing scholarships to members to help with their academic fees.

9 ‘… ever-decreasing rates of publicly funded pay’: The average fee income for a full-time barrister working on legal aid rates was £56,000 in 2014–15 (before tax). This had fallen annually from £69,000 in 2012–13. In 2014–15, 39% of barristers received less than £50,000 (The Composition and remuneration of the junior barristers under the Advocates’ Graduated Fee Scheme in criminal legal aid, published by the Ministry of Justice, 17 December 2015). The figure represents claimed fees, not earnings – costs such as travel, chambers’ expenses, training and insurance still need to be deducted (between 20 and 30%). Barristers are self-employed and receive no pension, holiday, sick or parental-leave pay other than that which is statutory.

10 ‘… technology made it obsolete’: In 2016 the Crown Court Digital Case System was rolled out nationally. Now a barrister is emailed their brief by the CPS or solicitor and all disclosure or other material is uploaded on to the system.

11 ‘… principle of open court’: The openness of judicial proceedings is a fundamental principle dating back to the Middle Ages and now enshrined in Article 6(1) of the European Convention on Human Rights – the right to a fair trial. Any citizen or reporter can go into a criminal courtroom, observe and take notes. Anything said in open court is a matter of public record.


3 Saba

1 ‘… orders with respect to children’: Over the years the name of orders made by a family court under Section 8 of the Children Act 1989 has changed. What were once termed ‘Custody Orders’ became ‘Residence’ and ‘Contact Orders’ and then, through the Child and Families Act 2014, the law was amended to ‘Child Arrangements Orders’ in an attempt to prevent parents asserting that one parent had greater importance than the other in the child’s life. This umbrella term is now used to cover any orders which set out the division of a child’s time between each parent.

2 ‘… a variety of cases’: Magistrates who have undertaken the necessary training have the power to decide upon a wide variety of family cases – both public and private – unless they involve more complex issues, in which case they will be allocated to a judge. There is now a single family court system encompassing all family cases and, in theory, cases are allocated to the appropriate level of tribunal – magistrate or judge – when they are issued.

3 ‘Children and Family Court Advisory and Support Service (CAFCASS)’: This is a non-departmental independent public body whose officers are social workers independent from the local authority. They are appointed by the court at the beginning of a case to speak to both parties and see if there are any welfare or safeguarding concerns in respect of the children, in case the court wants them to be involved further. They will conduct a brief risk assessment, then write a letter to the court reporting what each parent has told them and whether they have discovered anything of concern in the social services and police records. If not, this will be the end of their involvement. If welfare concerns are raised, either at the beginning of a case or at any point before the final hearing, the court may ask CAFCASS to prepare a Section 7 report. This is a full investigation by the CAFCASS officer, who will speak to the children about what they want, if they are considered old enough. The CAFCASS officer will conclude the report by making a recommendation to the court about the kind of orders the court should make.

4 ‘… finding of fact hearing’: A finding of fact hearing is a trial within the family proceedings, which is used to determine whether allegations made by one party against the other are true. Both parties make statements, give evidence and are cross-examined. Unlike a criminal trial, the court makes its decision on the balance of probabilities, in that it has to decide whether what one party alleges is more likely to have happened than not. These findings are then used to inform the court’s decision on the application.

5 ‘… representing himself’: There is currently no accurate record of how many defendants represent themselves in criminal proceedings, but anecdotal evidence suggests it has risen since the introduction of means testing for criminal legal aid representation, particularly in the magistrates’ court. A report published by the charity Transform Justice in 2016, entitled Justice Denied, cited a survey by the Magistrates Association in which 25% of defendants who came before its members in 2014 were unrepresented. The report stated that ‘Interviewees had witnessed unrepresented defendants not understanding what they were charged with, pleading guilty when they would have been advised not to, and vice versa, messing up the cross-examination of witnesses, and getting tougher sentences because they did not know how to mitigate.’ The Ministry of Justice is currently conducting an inquiry into the situation in the crown court.

6 ‘… cross-examine on his behalf’: Sections 34–40 of the Youth Justice and Criminal Evidence Act 1999 prohibit a litigant in person in a criminal trial from cross-examining a complainant in proceedings for sexual offences, or a child, but there is no such prohibition in the family court. If Saba’s hearing were to take place today, Asif would not qualify for legal aid (see next note). Although her evidence could be given behind a screen or via a video link, Asif would have to cross-examine Saba himself in court. In 2017 an updated Practice Direction (PD12J) stated that a judge should ‘be prepared where necessary and appropriate to conduct the questioning of the witnesses on behalf of the parties, focusing on the key issues in the case’. This requires the judge, who must then rule on the truth of the allegations, to ask questions of one party on behalf of the other. Judges, practitioners and charities have all asked parliament to replicate the criminal law prohibition on cross-examination within the family court, and to provide funding for an advocate to cross-examine on the alleged perpetrator’s behalf.

7 ‘… representing himself’: The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) significantly restricted legal aid to a large number of civil cases, including most private law disputes in family cases (i.e. any case where there is not state intervention). An exemption is available for victims of domestic abuse. Those who can produce ‘trigger evidence’ to prove they are the victim of domestic violence are entitled to legal aid. Applications can be made for legal aid in ‘exceptional circumstances’. Between April 2013 and March 2014 only 57 applications were granted. Those excluded from qualifying for legal aid include parents whose first language is not English. Were Saba’s case to take place today, she would qualify for legal aid on the basis of her history of domestic violence. Asif would not qualify for advice or representation and would have had to cross-examine Saba himself (see previous note). LASPO has resulted in a significant rise in the numbers of individuals representing themselves in hearings. Ministry of Justice figures for 2017 show that 18% of all family cases had legal representation for both parties; 36% had no lawyers involved at all.

8 ‘… want to come to court’: The courts are growing increasingly alive to the power of unrepresented litigants in person to make repeated and baseless applications in an effort to harass their ex-partner. The court does have the power to restrict this. Section 91(14) of the Children Act 1989 empowers any court dealing with a Children Act application to prevent future applications being made without permission of the court. This is called a Barring Order. This, however, is a power which is used sparingly by the courts and only after a litigant has already made numerous and groundless applications.


4 Raymond

1 ‘… and his seventeen-year-old sister, Daniella’: If someone under the age of 18 is charged along with an adult, their case will be heard alongside the adult’s in the criminal court, not the youth court.

2 ‘… plea and case management hearing’: This is now called the plea and trial preparation hearing. It is the first hearing in the crown court at which a defendant may enter their plea, and is used to timetable the trial and any other directions. At this hearing a defendant is required to submit a defence case statement, which sets out the specifics of their defence – i.e. which elements of the evidence are challenged. This ensures that, if evidence is not challenged, it can be agreed, and the witness then does not need to come to court. The prosecutor will simply read out the undisputed evidence.

3 ‘The closer to trial, the less credit you get’: See note.

4 ‘… Daniella’s guilty plea’: Daniella’s conviction was admissible into evidence as proof that she had committed the offence, under Section 74 of the Police and Criminal Evidence Act 1984 (PACE 1984). However, Section 78 of PACE says that if admitting the conviction would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it, then the judge can refuse to allow it into evidence. It is up to the trial judge to rule whether admitting a co-defendant’s guilty plea may carry such weight in the minds of the jury that it would unfairly impact on the defendant’s trial.

5 ‘… must throw it out!’: After the prosecution case has finished, the defence are entitled to make a ‘submission of no case to answer’ if they think that the prosecution’s case against them has not raised any evidence that the defendant committed the crime, or is very weak. If the judge agrees that there is no evidence that the defendant has committed the crime, he must stop the case. If the judge thinks that the evidence is tenuous, weak or vague, or inconsistent with other evidence, then he may stop the case if he thinks that a properly directed jury could not safely convict on this evidence.

6 ‘… compensation for the DVD player’: The Criminal Injuries Compensation Bureau (CICB) financially compensates blameless victims who have been victims of violent crime with money from public funds. Since its inception it has paid out more than £3 billion, making it among the largest compensation schemes in the world. The rules of the scheme and the value of the payments awarded are set by parliament and are calculated by reference to an injuries tariff. It is not necessary for the person who caused the injury to be identified or convicted in order to receive a payment, but victims must report the crime and cooperate with the police and any prosecution. The efficacy of the CICB has been called into question by cases such as the false allegations made by Jemma Beale against 15 different men, a man known as ‘Nick’ who made false allegations against senior army and political figures, and an unnamed man who made allegations against a fire chief – all of whom were paid large sums by the CICB despite most of the allegations not being proved in court.


5 Rita

1 ‘… to apply to their sentence’: See note.

2 ‘… names on the indictment’: The indictment is the legal charge sheet in a crown court which contains the name of the defendant(s) and the specifics of the charge of the offence.

3 ‘… end of the prosecution’s case’: See note.

4 ‘… directions relevant for our case’: The Crown Court Bench Book and Specimen Directions is a court book dealing with jury and trial management and summing up and sentencing in the crown court.

5 ‘… from common law’: The law of England and Wales, of Scotland and of Northern Ireland is made up both of statutes made by parliament and of common law. Common law is a history of convention and legal decisions given by judges in the appeal or supreme courts which are binding, until they are overruled by a new judgment from the same, or a higher, court.

6 ‘… of one mind, of one will’: A husband and wife cannot, in law, be guilty of a conspiracy if only the two of them conspire to commit a crime. The same rule now applies to civil partners. The law says that where a husband and wife are charged with conspiring with another, the jury should be directed to acquit the husband and wife if they are not satisfied that there was another party to the conspiracy.

7 ‘Unless they had misunderstood it’: In February 2010 the Home Office published a paper entitled ‘Are juries fair?’ It remains the most comprehensive study into the workings of a jury in England and Wales published to date, involving over 68,000 jury verdicts across all crown courts. Ultimately the study was positive about juries. However, it also looked at jurors’ understanding of a judge’s legal directions in a trial. Whilst over half the jurors in the study thought the judge’s directions easy to understand, it turned out that only a minority (31%) actually understood the directions fully. A written summary of the judge’s directions on the law given to jurors at the time of the judge’s oral instructions improved juror comprehension: the proportion of jurors who fully understood the legal questions in the case in the terms used by the judge increased from 31% to 48% with written instructions. There is no requirement for judges to hand juries written directions.


6 Maggie

1 ‘… and the guardian’s barrister’: The guardian is a separately represented social worker whose role is independently to represent the interests of the child. Their duties should involve holding the local authority to account, making sure that their care plan is the best one possible and sometimes acting as an intermediary between the parent and the local authority if communications with the social worker have broken down.

2 ‘… your informed consent’: Under Section 20 of the Children Act 1989, the parents/mother of a child can agree to the local authority accommodating the child for a temporary period. Accommodating means more than housing – it means providing for their care. This arrangement can mean the child staying at home with its parents and interventions from the local authority; more often it means the child moving into temporary foster care. Section 20 does not mean that the local authority has parental responsibility for the child, and the child’s parents are entitled to withdraw their consent at any time. If they do, the local authority must return the child immediately to the parents’ care. The local authority can ask the police to exercise their emergency powers to remove the child (up to 72 hours under Section 46 of the Children Act 1989) if the circumstances allow for this, or can make an application to the court for an Emergency Protection Order or an Interim Care Order (see next note). The courts have been concerned about local authorities relying on Section 20 consent and allowing the temporary situation to become a permanent one without issuing proceedings or providing support. There are also concerns around whether parents properly understand what Section 20 consent means, and it is the social worker’s responsibility to ensure that they do.

3 ‘… in the local authority’s care’: An Interim Care Order (ICO) places a child into the care of the local authority during care proceedings, before the final hearing takes place. The order gives the local authority parental responsibility over the child, which supersedes the parent’s parental authority if there is a disagreement about the child’s welfare. The order allows the local authority to decide where the child lives and who has contact with him. To make an ICO the local authority has to prove facts which establish that significant harm has already been caused to a child, or there is a serious risk that the child will suffer significant harm in the future, or which show that the child is beyond parental control. Sometimes parents admit that the threshold criteria have been crossed. If they do not, the local authority has to prove the allegations on the balance of probabilities. The court must first agree that the threshold has been crossed and, if so, whether it is in the child’s best interests to make an order. This is not inevitable, although it is likely.

4 ‘… it will never go back’: A paper published in 2016 by Professor Karen Broadhurst, lead researcher at Leicester University, et al., found that once newborn babies were removed in care proceedings from their mothers/parents, only 10% were returned. (‘Women and infants in care proceedings in England: new insights from research on recurrent care proceedings’, Family Law, Vol. 46, No. 2, 7 February 2016, pp. 208–11.)

5 ‘… happening to her next baby’: Professor Broadhurst’s 2016 paper also found that one woman in four who has her child removed by the state returns to court to have a subsequent child removed. In respect of those women who returned to court for a further set or two sets of care proceedings, 70% of the infants involved were aged less than one year, and nearly 60% were aged less than one month. The conclusion drawn was that there is a tendency on the part of local authorities to issue proceedings very early in the life of an infant where there is a history of previous proceedings.

6 ‘… attach to the order, as usual’: When magistrates make an order they are obliged to attach the facts and reasons upon which they based their decision to the back of it. The appeal courts have recognized the fact that there was a widespread practice of the local authority drafting these facts and reasons on behalf of the magistrates. The High Court said that this practice was ‘patently wrong, must stop at once and never happen again’ (Re NL (A Child) (Appeal: Interim Care Order: Facts and Reasons) [2014] EWHC 270 (Fam)).

7 ‘… rebuild the family’: The fundamental principle of adoption remains that, where there is opposition from the parents/mother, the making of a Care Order with a plan for adoption, or of a Placement Order, is permissible only where, in the context of the child’s welfare, ‘nothing else will do’.

8 ‘… blue eyes matched his jumper’: Peter Connelly (also known as ‘Baby P’) was a 17-month-old boy who died in London in 2007 after suffering more than 50 injuries over an eight-month period, during which he was repeatedly seen by the children’s services and health professionals. Peter’s mother, her boyfriend and his brother were all convicted of causing his death. The case caused shock and concern, partly because of the magnitude of Peter’s injuries, and partly because Peter had lived in the London Borough of Haringey, North London, which had already been subjected to an intense review seven years earlier following the case of Victoria Climbié, an eight-year-old who was murdered by her guardians. From 2008–9 (the time of the Peter Connelly case) to 2012–13, care applications rose by 70% (National picture of care applications in England since Baby P, as published by CAFCASS).

9 ‘… supposed to care for them’: According to the Office of National Statistics crime and justice figures, 24 children (under 16) were killed by a parent or stepparent in the year ending March 2016.

10 ‘… any other country in western Europe’: Figures from Professor Karen Broadhurst in her 2016 report.

11 ‘… helping her learn how to do so’: In 2017 the courts raised the query of whether a local authority should spend on issuing proceedings (the cost of issuing a care application is over £2,000) and on psychological evidence (on average more than £2,000) when the expenditure is incurred before attempts at therapeutic support in respect of the parents or mother have been made. (H. H. J. Wildblood QC, A Local Authority v The Mother & Anor [2017] EWFC B59, www.familylawweek.co.uk/site.aspx?i=ed180307.)

12 ‘… no parental responsibility for her’: Parental responsibility means the legal rights, duties, powers and authority that a parent has in relation to his or her child. If a man and woman are married they automatically have parental responsibilities. If they are not, the father must have his parental responsibility rights granted by the court. A local authority can be awarded parental responsibilities.

13 ‘… to be Aaron’s mother’: Parent and baby foster-care placements are a way of keeping mothers or parents with their babies within family-based placements. The foster carers do not necessarily provide parental care (except if asked to), but teach the parent to develop their own skills. They also observe and record how the parent looks after the child and work with other professionals to identify support that might be needed in the future. The placement is an alternative to a more institutional mother-and-baby unit where there are several mothers and supervising staff. Placements generally last 12–24 weeks but may be extended if longer-term support is required.

14 ‘… her interim resolution hearing’: This is the directions hearing before the final hearing in care proceedings, and a last opportunity for the parties to narrow the issues and to see if any agreement can be made, which might avoid the need for a full final hearing.

15 ‘… provided for the hearing’: In any family proceedings, the applicant is obliged to provide the court with the bundle of case papers no later than two working days before any hearing. They must also provide the court and the other parties with a number of documents no later than 11 a.m. on the day before the hearing. These include a case summary, a statement of issues to be determined by the court, an up-to-date chronology and a position statement by each party, including a summary of the order or directions that they are asking the judge to make. The courts have recognized that these obligations are not always complied with and have said that this is unacceptable, that orders for costs should be made against the party or lawyers in default, and that in flagrant cases defaulters may be publicly identified in open court (Re X and Y (Bundles) [2008] 2 FLR 2053).

16 ‘… looking for adoptive parents’: Twin-tracking is the practice of progressing adoption plans at the same time as pursuing other options for children. Although it works well for children’s timescales and means that there is as little delay as possible between the order being made and the child being adopted, critics of the practice say it exacerbates the perception – if not the practice – of the local authority having already closed its mind to any possibility of rehabilitating the child with the family.

17 ‘… where others fail’: A publication by CAFCASS stated that there are considerable local variations in the number of applications per 10,000 children. Some local authorities have seen increases of up to 500% (note that this is apparent in areas where the numbers are relatively small) and decreases of up to 46% since the case of Baby P. Ofsted rated 77% of 69 local authorities inspected ‘inadequate’ or ‘requires improvement’ in November 2015. The report concluded that the statistics showed that good leadership was more a factor than size, levels of deprivation and funding in providing a high quality of children’s services.

18 ‘… in recurrent care proceedings’: In Professor Broadhurst’s study, a review of women who had been involved in repeated care proceedings showed that in 36% of cases, proceedings involving the removal of one child overlapped with proceedings involving the removal of a new baby. The average time between pregnancies for women who were involved in two sets of care proceedings was 13 months, although for some women it was only 6 months between the birth of one child and the conception of the next.

19 ‘… twenty-six weeks imposed by the legal framework’: By law, care proceedings must finish as soon as possible or take no more than 26 weeks. If the court anticipates proceedings will not finish in this timeframe, then it can extend it but has to give a judgment explaining why. Just over half of all cases are disposed of within 26 weeks. Some professionals feel that the current timetable will never be long enough for a parent to show meaningful change sufficient to ensure their child can be placed back in their care.

20 ‘… thirty-three thousand pounds each year’: The National Audit Office stated a council foster-care placement in 2014 was in the range of £23,000–£27,000, compared with a range of £41,000–£42,000 for a placement with other providers.

21 ‘… what kind of placement is undertaken’: The average cost of removal per mother was £200,000 (for an internal foster placement) and £300,000 (for an external foster placement). In respect of a mother who had had eight children removed, the cost was between £500,000 and £800,000 to place her babies. The average cost of assessment of parenting capacity of a mother was £4,000. (Figures from ‘The Serial Removal of Children from Young Mothers – is this right?’, Maureen N. Obi-Ezekpazu, Family Law Week, 18 May 2014.)

22 ‘… disguised compliance’: A term used within the care system to describe parents who say they are willing to change and engage, but are paying lip service to professionals and neither see the need, nor intend, to do so. Published case reviews highlight that professionals sometimes delay or avoid interventions due to parental disguised compliance. However, David Wilkins, senior research fellow at the University of Bedfordshire, argues that disguised compliance and resistance result from the situation rather than the individual, and suggests social workers should be more reflective and reflexive in their approach (‘We need to rethink our approach to disguised compliance’, David Wilkins, www.communitycare.co.uk/2017/03/16/need-rethink-approach-disguised-compliance/.)

23 ‘… for a further year’: Supervision Orders give the local authority the legal power to monitor a child’s needs and progress while the child lives at home. They also place a burden on the local authority to offer a parent support. Unlike a Care Order, a Supervision Order does not give the local authority shared parental responsibility, nor allow them any special right to remove the child from their parent. The parents keep parental responsibility but mustn’t act in any way against the Supervision Order.


7 Peter

1 ‘… a legal slap on the wrist’: See note.

2 ‘… the Crown Prosecution Service’: See note.

3 ‘… levels of perversion’: The categories cited in this chapter as ‘levels’ were amended on 1 April 2014 to categories A, B and C. A merges Levels 1 and 2; B is any image involving non-penetrative sexual activity; C is other indecent images not falling within A or B.

4 ‘… sentencing guidelines were clear’: See note.

5 ‘… treated in law as such’: All defendants under 18 years of age are dealt with in the youth court. Had Peter been charged when he was 17, his case would have been heard in the youth court. Guidelines published in 2017 have clarified that, where a defendant turns 18 in between committing an offence and being convicted (as in Peter’s case), it will rarely be appropriate that a more severe sentence than the maximum that the court could have imposed at the time the offence was committed should be imposed (in Peter’s case, two years’ detention). However, a sentence at or close to that maximum may be appropriate.

6 ‘… pre-sentence report’: See note.

7 ‘… a Criminal Records Bureau request’: In 2012 the functions of the Criminal Records Bureau (CRB) and the Independent Safeguarding Authority (ISA) were merged under the Protection of Freedoms Act to form a new body, now called the Disclosure and Barring Service. A DBS check enables employers to check the criminal records of current and potential employees in order to ascertain whether or not they are suitable to work with vulnerable adults and children. For individuals working in certain positions, a valid DBS disclosure is a legislative requirement.

8 ‘… alongside whom he would be incarcerated’: To date, parliament has taken the view that sentences for indecent images must be deterrent as well as punitive. This is, in part, to try to ‘starve out’ the market for the buyers of indecent images so that the makers will slow their trade. This policy has been ineffective: there has been an astonishing rise not only in the number of images being downloaded, but the number of offenders imprisoned. Child sexual abuse prosecutions rose by 82% over the past decade. They made up one third of all convictions for sexual offences in England and Wales in 2016–17. Police forces nationally are operating beyond capacity due to the number of reports.

9 ‘… Sexual Offences Prevention Order’: Since Peter’s case, Sexual Offences Prevention Orders have been renamed Sexual Harm Prevention Orders. These prohibit a defendant from doing anything described in the order. The court may make an order if it thinks it necessary to protect the public, or any particular members of the public, from sexual harm from the defendant.

10 ‘… his details every year’: Colloquially known as ‘The Sex Offenders’ Register’, Part 2 of the Sexual Offences Act 2003 brought into law a retrospective provision that requires offenders to notify certain personal details to the police in their area. These include any address at which they might stay for more than seven days, foreign travel plans, whether a child under the age of 18 is staying in their household for at least 12 hours, bank accounts and credit-card details, and passport and any identification documents. They must do so within three days of their conviction and every year thereafter. Failure to do so is a criminal offence punishable by the court by up to five years’ imprisonment.


8 Daniel

1 ‘… imposing strict time limits’: Custody Time Limits (CTLs) define the time that a defendant awaiting his trial can be held in custody. Less serious offences (summary and either-way offences) have a CTL of 56 days. More serious offences heard in the crown court have a CTL of 182 days. A CTL may be extended, or further extended, for a defined number of reasons, including the court ordering two or more charges, or some other good or sufficient cause. The prosecution must have acted with all due diligence and expedition.

2 ‘Our high court judge’: More complex and difficult cases are dealt with by high court judges. They usually sit in London, but also travel to major court centres around the country to try serious criminal cases, important civil cases and assist lord justices to hear appeals. High court judges are given the prefix ‘the Honourable’ and referred to as ‘Mr/Mrs/Ms Justice Surname’. In criminal proceedings they are known as ‘red judges’ because of the colour of the robes they wear.

3 ‘… legal geographical areas distinct from London’: Barristers who practise outside London are divided up geographically into six legal circuits. Those who practise within a circuit are able to join that circuit as a member. The circuits are: the Midland Circuit, the Northern Circuit, the North Eastern Circuit, the South Eastern Circuit, the Wales and Chester Circuit, and the Western Circuit.

4 ‘… shielded from the dock by a screen’: Witnesses who are vulnerable, intimidated or victims of a serious criminal offence are able to give evidence in a way that is designed to relieve some of the stress associated with giving evidence. These methods are called special measures. For example, the witness can give evidence behind a screen or over a video link, or their evidence can be pre-recorded so that they do not have to then give it again in court. Special measures apply to prosecution and defence witnesses, but not to the defendant. They are granted only after an application has been granted if the judge thinks that special measures are likely to maximize the quality of the witness’s evidence.

5 ‘… read out to the jury’: In his police interview, a defendant may sign a ‘prepared statement’ which sets out, in brief terms, his defence or what he denies before he then goes on to answer ‘No comment’ to questions put to him in the interview. This prepared statement can later become evidence in the same way that the transcript of his interview would. A court can draw an adverse inference from a defendant’s silence in interview.

6 ‘… specific circumstances of rape’: The Sexual Offences Act 2003 made a number of changes to the offence of rape. If it is proved that any of a number of specific circumstances existed at the time of the rape, and that the defendant knew those circumstances existed, then the complainant is taken not to have consented to intercourse. One of those circumstances is when the complainant was unlawfully detained. The burden then flips to the defendant to put forward evidence, which raises the issue of whether or not the complainant did, in fact, consent to intercourse and whether he reasonably believed that she consented. If the defendant puts forward enough evidence to raise these two issues, then the burden flips back again to the prosecution to prove beyond reasonable doubt that she did not consent and that the defendant did not believe she consented.

7 ‘… convicted of multiple rapes’: A life sentence sets a minimum tariff that has to be served before the defendant will be eligible to apply for parole (early release). The average minimum term is around 15 years. However, life sentences last for the rest of a defendant’s life, so if they are released from prison and commit another crime they can be sent back to prison at any time. A whole-life term means there’s no minimum term set by the judge and the person is never considered for release.

8 ‘… indeterminate sentence for public protection’: The imprisonment for public protection (IPP) sentence was a form of indeterminate sentence introduced by the Criminal Justice Act 2003. It was abolished in 2012. It was intended to protect the public against criminals whose crimes were not serious enough to merit a life sentence, but who were regarded as too dangerous to be released when the term of their original sentence had expired. It was composed of a punitive ‘tariff’ intended to be proportionate to the gravity of the crime committed, and an indeterminate period which commenced after the expiration of the tariff and lasted until the Parole Board decided that the prisoner no longer posed a risk to the public and was fit to be released. There was no limit to how long prisoners could be detained under an IPP. In effect, offenders served longer in prison than had they been given a life sentence. In 2007 the high court ruled that the continued incarceration of prisoners serving IPPs after tariff expiry where the prisons lacked the facilities and courses required to assess their suitability for release was unlawful. In 2010 a joint report by the chief inspectors of prisons and probation concluded that IPP sentences were unsustainable with prison overcrowding in England and Wales. As of 2017, over 3,000 prisoners remain incarcerated under their IPP sentence. Three quarters of them had completed their minimum term and hundreds had served five times the minimum.

9 ‘… sign cautions for soliciting’: In England and Wales it is an offence for a person persistently to loiter, or solicit, in a street or public place for the purpose of offering services as a prostitute. Norway, Sweden, Iceland, Northern Ireland and Canada criminalize the sex buyers. England and Wales have no consistent police approach to soliciting. In Leeds, for example, the police and council have controversially decided not to apply the law between 7 p.m. and 7 a.m. in a particular area. There has been at least one murder of a prostitute since this decision was made. In Suffolk, however, after a number of prostitutes were murdered, a zero-tolerance approach was taken to kerb-crawling and, copying the Nordic approach, multi-agency support was put in place for women, virtually eliminating street prostitution and murders. Nottingham also targets the sex buyers, decreasing the number of sex workers on the streets in 10 years from 300 to 50. An all-party parliamentary report called ‘Shifting the Burden’ was published in 2016, recommending the reversal of criminalization from the women who sell sex to the men who buy it, but as yet the government has not taken up the proposals.


9 Helena

1 ‘… encouraged them to turn to blame’: If separating couples want to get divorced without waiting for two years (or five if the other person does not consent), one person must submit a petition detailing how the other is at ‘fault’. A study published in 2017 found that 60% of English and Welsh divorces were granted on the basis of adultery or unreasonable behaviour. In Scotland – where a divorce can be obtained after one year if both parties agree – this figure was 6%. In a national opinion survey, 43% of people who had been identified as being at fault by their spouse disagreed with the reasons cited for the marriage breakdown, and 37% of respondents denied or rebutted the allegations made against them by their spouse. The study found no empirical support for the argument that fault may protect marriage. In countries that have a ‘no-fault divorce’, including Scotland, there has been no long-term recorded increase in the number of divorces applied for annually. We already have something tantamount to immediate unilateral divorce, but that method unnecessarily encourages acrimony between the parties. A number of judges, charities and interested groups have called for a ‘no-fault divorce’ to prevent separations between couples escalating due to the requirement to blame one another.

2 ‘… accepted the caution they offered’: See note.

3 ‘… (CAFCASS)’: See note.

4 ‘… without telling Ed’: The law states that a parent is free to move anywhere within the jurisdiction without the permission of the other parent. There is no presumption of favour of the status quo – each case must be decided on its own merits. However, if both parents have parental responsibility (see note), then each parent is entitled to be consulted upon any significant changes in their child’s life with a view to coming to an agreement. If a parent thinks that the other may relocate with the children, they are able to bring an application to try to prevent them from doing so.

5 ‘… right to know each parent’: Section 1 of the Children Act 1989 sets out the ‘welfare principles’ that the court must apply in every case involving a child. These principles ask the court to presume that involvement of a parent in the life of the child will further the child’s welfare if this parent can be involved in the child’s life in a way that does not put the child at risk of suffering harm. The presumption does not apply if there is some evidence before the court in the proceedings to suggest that involvement would put the child at risk of suffering harm, whatever the form of the involvement.

6 ‘… are no longer eligible for legal aid’: See note.

7 ‘… a McKenzie Friend’: This (named after the case that first permitted them into court) is a person who has been granted permission by the judge to accompany a party into court. They are there to support and assist the party, but cannot speak in court unless the judge has granted them permission, which is very unusual. They are not entitled to give the party legal advice. There is no requirement for them to be legally qualified or insured and they are unregulated. The view of the Judicial Executive Board is that courts should adopt Scotland’s approach and ban payments. They recommended that McKenzie Friends should be more properly named ‘court supporters’ the better to identify their role.

8 ‘… direct access scheme’: Members of the public may now go directly to a barrister without using a solicitor or other intermediary. Barristers who undertake this work must be qualified to do so. The client agrees a fixed fee with the barrister for the work they will do, which typically covers drafting documents and appearing at hearings.

9 ‘An interim contested hearing’: A contested hearing in the middle of an application to decide a point that cannot wait until the conclusion of proceedings at the final hearing. Both parties will file statements on the specific point, and then give evidence after which the judge will decide the issue. The case then proceeds to final hearing on the outstanding issues.

10 ‘… remove Ed from it’: An Occupation Order is designed to remove someone from their home so that the person making the application can return to live in it. This person must fit into a defined number of categories that establish their right to live there. The court must then perform a balancing act, taking into account the harm caused to the parties and any children by granting, or not granting, the application, as well as the housing needs, financial resources and the parties’ conduct.

11 ‘… without the other knowing’: An application for an injunction (i.e. something that prohibits an action or event) can be made without letting the other party know, either because it is an emergency or because they fear what the other party will do if they become aware of an attempt to stop them. The application will come before a judge with only the party who is making the application present. The application is usually granted, and the judge then orders both parties to return at a later date to see if the application is opposed. If it is opposed there is then a full contested hearing to decide whether or not the order should remain in force.

12 ‘… circuit judge, senior and experienced’: A circuit judge is a senior judge of the county or crown court and is referred to as ‘Your Honour’ in court.

13 ‘… attached a penal notice’: A penal notice is a paragraph added to an order which states that if a party disobeys all or part of the order then they can be arrested by the police. They will then be brought to court and punished for their breach, if it is proved beyond reasonable doubt. It is essentially treated as a contempt of court.

14 ‘… to deal with the allegations by giving undertakings’: Undertakings are formal promises given to the court not to do something. If a party breaks their undertaking, they can be brought back to court to see if this can be proved. Again, it is essentially treated as a contempt of court. Undertakings are not an admission that a person has done any of the acts of which they are accused. They are therefore a useful way of resolving an application for a Non-molestation Order where the allegations are disputed, without going all the way to a contested hearing. The only difference between an undertaking and a Non-molestation Order is that the police cannot arrest someone for breaking an undertaking – the applicant has to bring the matter back to court.


10 Chris

1 ‘… no drugs in prison’: In 2016 more than 45% of prisoners in a survey conducted by the HM Inspectorate of Prisons said it was easy to get drugs whilst incarcerated. In 2017 the Ministry of Justice reported that prison officers had confiscated 225kg (about 500lb) of drugs in one year.

2 ‘… or in a hospital’: If a judge is satisfied by the written or oral evidence of two medical practitioners that a defendant is suffering from a mental disorder which makes it appropriate for him to be detained in a hospital for medical treatment, the judge can make a Hospital Order in place of sending the offender into custody. The defendant will then be sent to a secure hospital. In 2016 there were 40,161 incidents of self-harm in prisons and 120 self-inflicted deaths – almost twice the number in 2012, and the highest year on record. The Prisons and Probation Ombudsman found that 70% of prisoners who had committed suicide between 2012 and 2014 had mental health needs. In June 2017 the National Audit Office published a report which stated that the government does not know how many people in prison have a mental illness, how much it is spending on mental health in prisons or whether it is achieving its objectives.

3 ‘… pre-sentence report’: See note.

4 ‘… follow the guidelines’: The sentencing guidelines state that the offence range for rape is from 4 to 19 years’ custody.

5 ‘… waive legal professional privilege’: Legal advice privilege applies to confidential communications between lawyers and their clients made for the purpose of seeking or giving legal advice.

6 ‘… on the day of trial’: See note.

7 ‘… nor a Restraining Order’: For Sexual Offences Prevention Order, see note. A Restraining Order protects the person named in the order from conduct which amounts to harassment or which will cause a fear of violence. It can be made by the court both after a defendant has been convicted and when he has been acquitted if the court considers it necessary to do so.

8 ‘… subject to notifications requirements’: See note.


11 Jude

1 ‘… (CAFCASS)’: See note.

2 ‘… on his behalf’: The general rule of law is that a child cannot make an application to the court, or be joined as a party to proceedings, unless he has a guardian appointed on his behalf. The guardian will then go to court on the child’s behalf and represent the child’s best interest. The Family Procedure Rules 2010 provide an exception to this. Rule 16 allows a child independently to instruct a solicitor, provided either that the child has obtained the court’s permission to do so or that a solicitor considers the child understands sufficiently well to give instructions in relation to the proceedings. The test applied is whether the child is Gillick competent – whether he or she has the maturity to make their own decisions and to understand their implications. The court will make a child a party only in cases that involve an issue of significant difficulty. The courts have found a child’s autonomy is of great importance and that it can be in the child’s best interests to have some direct involvement in the proceedings (Re W (a child) [2016] EWCA Civ 1051).

3 ‘… decisions in their chambers’: Guidelines were published in 2010 with the purpose of encouraging judges to enable children to feel more involved and connected with proceedings in which decisions are made about their lives. In part this could mean the child meeting the judge, to give them an opportunity to satisfy themselves that the judge has understood their wishes and feelings, and to understand the nature of the judge’s task. A judge will never see a child alone.

4 ‘… fairest in the world’: The World Justice Project Rule of Law Index produces annual reports based on independent data on the global rule of law organized around 80 different factors ranging from constraints on government powers to absence of corruption and the upholding of fundamental rights. The scores and rankings are derived from more than 110,000 households and 3,000 expert surveys in 113 countries and jurisdictions. The Index is the world’s most comprehensive data set of its kind and the only one to rely solely on primary data, measuring a nation’s adherence to the rule of law from the perspective of how ordinary people experience it. The only country of a similar population size which ranks above the United Kingdom is Germany. Rankings are: 1 Denmark (population 5.7 million); 2 Norway (population 5.3 million); 3 Finland (population 5.5 million); 4 Sweden (population 5.7 million); 5 Netherlands (population 17 million); 6 Germany (population 82.67 million); 7 New Zealand (population 4.69 million); 8 Austria (population 8.74 million); 9 Canada (population 36.3 million); 10 Australia (population 24.13 million); 11 United Kingdom (population 65.64 million).

The UK fell out of the top 10 in the 2017–18 index with a score for the accessibility and affordability of civil justice much closer to the United States (ranked 19). The effectiveness of its correctional system is recorded at 0.53 – a figure lower than in the US (0.58).
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